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Court of Appeals of the District of Columbia. 


No. 3508. 

Frank Janes, Appellant, 
vs. 

Androneke Janes, Admx., &c. 


a Supreme Court of the District of Columbia. 

Equity, No. 37095. 

Frank Janes, Plaintiff, 
vs. 

Androneke Janes, Administratrix of the Estate of John Janes, De¬ 
ceased, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill for Injunction and Accounting. 

Filed August 21, 1919. 

In the Supreme Court of the District of Columbia, Holding Equity 

Court. 

Equity, No. 37095. 

Frank Janes, Plaintiff, 
vs. 

Androneke Janes, Administratrix of the Estate of John Janes, De¬ 
ceased, Defendant. 

To the Supreme Court of the District of Columbia: 

The plaintiff, Frank Janes, respectfully represents to the court as 
follows: 
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I. That he is a citizen of the United States and a resident of the 
District of Columbia, and brings this suit in his own right. 

II. That the defendant Androneke Janes, is the duly appointed, 
qualified, and acting Administratrix of the Estate of John Janes, De¬ 
ceased, as shown by the record of this Honorable Court in Admin¬ 
istration cause No. 25021, and she is sued herein as such Admin¬ 
istratrix, as will more fully hereinafter appear. 

III. That for many years prior to his death, in to-wit, the month 
of September, 1918, the said John Janes, deceased, a brother 

2 of plaintiff, was engaged in the business of conducting a store 
or establishment for the manufacture and sale of candies, and 

the sale of ice cream and soda water, at 514 Ninth Street, Northwest, 
in the City of Washington, District of Columbia, between E and F 
Streets, Northwest, and the plaintiff was employed by and worked 
for his said brother for a long period of time at a nominal wage of 
Ten Dollars ($10.00) a week until in the early part of the year 1918 
when plaintiff informed his brother that he was unwilling to con¬ 
tinue to work for said nominal wage and would leave his employ¬ 
ment unless additional compensation was made to him. Thereupon, 
said John Janes admitted to plaintiff that plaintiff’s services were 
worth many times the Ten Dollars ($10.00) per week which he was 
paying him and proposed to plaintiff that he continue to work as 
before, under the understanding, promise, and agreement that he 
was not being fully paid for his sendees by said wage of Ten Dol¬ 
lars ($10.00) per week, and that the said John Janes would seek an¬ 
other place of business and as soon as he could find the same would 
acquire it and he and the plaintiff would take and operate the same 
as equal partners, the one-half interest in such partnership to be re¬ 
ceived and owned by the plaintiff as a further and proper compen¬ 
sation to plaintiff for his years of work uncompensated, except for 
the part compensation of said nominal wage of Ten Dollars ($10.00) 
per week. This arrangement was assented and agreed upon by both 
said brothers, and the plaintiff, relying upon the same and in the 
full expectation that said promise and agreement would be fulfilled, 
continued to work in said store at No. 514 Ninth Street, Northwest, 
at said nominal w T age of Ten Dollars ($10.00) a week, with 

3 slight increases thereof from time to time as the cost of living 
arose, but never exceeding the sum of Eighteen Dollars ($18) 

a week, although he was capable of earning at the current schedule 
of wages in stores or lunch-rooms in Washington a much greater 
wage. 

IV. That pursuant to and in partial fulfillment of said promise 
and agreement the said John Janes, acting in behalf of the partner¬ 
ship so agreed to be formed between him and plaintiff, on or about 
the 5th day of March, 1918, acquired a certain lease, which, because 
of his established financial credit, he took in his own name as lessee, 
but which he took and thereafter held for the benefit of said partner¬ 
ship so agreed to be formed, which lease was made by Albert F. 
Carry, et al., trustees as lessors, and covering premises No. 444 Ninth 
Street, Northwest, Washington, D. C. for the full term of ten years 
from the date of said lease, which was recorded in the land records 
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of the District of Columbia in Liber 4043, at folio 306 on the 7tli 
day of March, 1918; and in further fulfillment of said promise and 
agreement the said John Janes, under said lease, took possession of 
said premises, and it was then and there declared and agreed by and 
between the said John Janes and plaintiff that the said place of busi¬ 
ness was the place of business theretofore agreed upon to be obtained 
for and owned by said John Janes and plaintiff in equal partnership, 
and that they owned and would operate the same as equal partners, 
sharing equally in the profits and losses of the same. It had been 
their intention to change the character of the business from 

4 a near-beer establishment (which it was when so leased) to 
a candy, ice cream and soda water establishment, but this 

was impossible because of the shortage of sugar, due to the existence 
of the War, and they therefore agreed that the place should be op¬ 
erated as a near beer establishment until such time as conditions 
would permit of their opening and operating the same as a candy, ice 
cream and soda water establishment, but that the lease and the near 
beer business were the lease and business of the partnership. The 
operation of said place of business as a near beer establishment was 
continued as aforesaid until the death of said John Janes on the 
24th day of September 1918, the plaintiff, by request of said John 
Janes continuing his personal services in the original store of said 
John Janes, and both places being conducted under the direction of 
John Janes as manager, but with the understanding and agreement 
between them that as soon as it should become possible to open the 
second place as a candy, ice cream and soda water establishment the 
plaintiff should take charge of the same as manager and operate it 
in behalf of the partnership, said John Janes to remain in personal 
charge of the first establishment, which was to remain his own place 
of business, and not be a part of the partnership. 

V. That while the said John Janes was negotiating for the said 
lease of premises No. 444 Ninth Street, N. W., and after he obtained 
the same, he declared to others than the plaintiff that he was nego¬ 
tiating for the same and that he had obtained the same for 

5 himself and the plaintiff as equal partners, and that the 
plaintiff’s half interest in the same and in the business to be 

conducted by them in said place of business was in compensation to 
him for services rendered, which he, said John Janes, had not com¬ 
pensated plaintiff for aside from said nominal wage of Ten Dollars 
($10) to Eighteen Dollars per week, and that they would share . 
equally in the profits and losses arising and to arise from said partner¬ 
ship business, and he declared that they were operating the place as a 
near beer saloon only until they could obtain the necessary supplies to 
open and operate it as a candy, ice cream and soda water establish¬ 
ment. . . 

VI. That after the appointment and qualification of the defend¬ 
ant as administratrix of the estate of said John Janes, deceased, the 
plaintiff repeatedly requested her to recognize his partnership inter¬ 
est in the lease and business, and she admitted to him that she knew 
he was interested with her husband in the place of business, but she 
declined to recognize him in the operation or disposition of the same, 
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and under a claim of ownership of the same as administratrix as 
aforesaid she acting under an order of this Honorable Court entered 
in administration cause No. 25,021, purported to sell, transfer and 
deliver said lease on premises No. 444 Ninth Street, N. W. to the 
purchaser thereof for a sum of money which plaintiff is informed 
and believes, and therefore alleges, was the sum of Ten Thousand 
Five Hundred ($10,500.00) Dollars in cash; and after said pur¬ 
ported sale of said lease plaintiff demanded of the defendant that she 
account to him for the business conducted in said premises 

6 to the time of said sale and for the proceeds of the sale and 
pay over to him one-half of the net proceeds of the partner¬ 
ship business, including proceeds of said sale, and frequently re¬ 
peated said demand, but notwithstanding the same the defendant 
refused to recognize plaintiff’s right in the proceeds of the operation 
of said business and the sale of said lease and still refuses so to do. 

VII. Plaintiff alleges that any proceeds of the operation of said 
business in premises 444 Ninth Street, N. W. bv the defendant as 
administratrix and the proceeds in her hands arising from the sale 
of the said lease are the properly of the partnership which was 
formed as aforesaid and existed between the plaintiff and John Janes, 
deceased, and the same do not constitute any part of the estate of 
said John Janes and cannot properly be retained and administered 
upon by defendant as administratrix of said estate, and he is advised 
that this Honorable Court has power to appoint a receiver or receiv¬ 
ers of said partnership to take charge of said proceeds of the opera¬ 
tion of said business and the proceeds of the sale of said lease, pay 
any obligations which may exist against said partnership, and dis¬ 
tribute the net assets thereof to the plaintiff as one of the partners 
and to the defendant as administratrix of the other partner. 

VIII. Plaintiff is advised by counsel and believes and therefore 
alleges that the defendant as administratrix should be restrained and 
enjoined, pendente lite and permanently, from making any dis¬ 
position of any proceeds received by her from the operation 

7 of the said near beer establishment and from the sale of the 
said lease, and requiring her to pay the same to a receiver or 

receivers to be appointed herein. 

Wherefore the premises considered plaintiff prays: 

1. That process may be issued out of this Honorable Court, and 
served upon Androneke Janes, administratrix of the estate of said 
John Janes, deceased, requiring her to appear and answer the exi¬ 
gencies of this Bill of Complaint. 

2. That a rule may be issued herein and served upon the defend¬ 
ant requiring her to show cause if any she have on a day certain, 
why she should not be restrained and enjoined pendente lite and 
permanently from in any manner disposing of any and all moneys 
and assets received by her from the operation of said business at No. 
444 Ninth Street, N. W., and from the sale of the said lease, and why 
a receiver or receivers should not be appointed herein to take charge 
of all such moneys and assets and hold the same as moneys and 
assets of said partnership, subject to the further order of the Court. 

3. That the defendant may be required to account herein for all 
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moneys and assets coming into her hands from the said business 
operated at No. 444 Ninth Street, N. W., and from the sale of the 
said lease, or any other assets of the said business, and that she may 
be ordered by this Honorable Court to pay the same to the Receiver 
or Receivers to be appointed herein. 

4. That by order of this Honorable Court the defendant may be 
restrained and enjoined from making any disposition of the proceeds 

of the operation of said business at No. 444 Ninth Street, and 
8 from the sale of the said lease and any and all moneys and 
assets arising from said partnership business. 

5. That by order of this Honorable Court this cause may be re¬ 
ferred to the Auditor of this Court for an accounting of said partner¬ 
ship and of any and all partnership moneys and assets in the hands 
of the defendant and to state a final account of the said partnership 
to the end that the same may be wound up. 

6. That by order of this Honorable Court a receiver or receivers 
of this partnership may be appointed and authorized to receive from 
the defendant any and all moneys received by her from the operation 
of said partnership business, from the sale of said lease, and any 
and all moneys and assets of the partnership in her hands or under 
her control. 

And for such other and further relief as the nature of the case 
may require and to the Court may seem meet. 

FRANK JANES. 

E. F. COLLADAY, 

H. S. BARGER, 

Attorneys for Plaintiff. 


District of Columbia, To wit: 

Frank Janes, being first duly sworn, on oath says: That he has 
read the foregoing Bill of Complaint by him subscribed, and knows 
the contents thereof; that the matters therein stated as of his per¬ 
sonal knowledge are true; and that those stated upon informa- 
9 tion and belief he verilv believes to be true. 

FRANK JANES. 

Subscribed and sworn to before me this 18 day of August A. D. 
1919. 

ifsEAL ] HELENE B. TRIEBLER, 

Notary Public, D. C. 


Answer of Defendant. 

Filed October 31, 1919. 

* * * * * * * 

The defendant for answer to the bill of complaint filed herein 
says: 

1 and 2. She admits the allegations contained in paragraphs 1 and 
2 of the plaintiff’s bill of complaint. 
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3. Answering paragraph 3, she admits that for several years prior 
to his death, in, to-wit, the month of September, 1918, the said John 
Janes, deceased, and brother of plaintiff, was engaged in the business 
of conducting a store or establishment for the manufacture and sale 
of candies and the sale of ice cream and soda water at No. 514 9th 
Street, Northwest, in the City of Washington, District of Columbia, 
between E and F Streets, Northwest, and that the plaintiff was em¬ 
ployed at said place by the said John Janes for a long time; but she 
denies that he worked for the nominal wage of ten dollars per week, 
and says that for practically the entire time he worked for the said 
John Janes he received a wage of from fifteen to eighteen 

10 dollars per week, in addition to his meals, which were furn- 
nished him during the entire time that he worked for the 

said John Janes; that the wages paid him were in excess of the value 
of his services; that he was paid this excessive wage because of his 
brother’s desire to assist him, notwithstanding he neglected his duties 
and was quarrelsome and contentious and greatly annoyed and 
worried his brother by such conduct. 

She denies that in the early part of 1918 plaintiff informed his 
brother, the said John Janes, that he was unwilling to continue to 
work for the sum he was being paid, and that he would leave his 
employment unless lie received additional compensation; she denies 
that the said John Janes admitted to the plaintiff that his services 
were worth many times the ten dollars per week alleged to have 
been paid by the said John Janes and that said John Janes proposed 
to plaintiff that he work as before under the understanding and 
agreement that he was not being fully paid for his services by said 
alleged wage of ten dollars per week; she denies that the said John 
Janes promised to seek another place of business as soon as he could 
find the same and acquire it, and that he and the plaintiff agreed 
that he would take it and operate it as equal partners, and that the 
one-half interest in such partnership should be received and owned 
by the plaintiff as a further compensation for his years of work un¬ 
compensated save for an alleged wage of ten dollars per week; she 
denies that this arrangement was assented to and agreed upon by 
both or either of said brothers, and states that there was no such 
promise and agreement, that the plaintiff did not rely upon the 
same, and did not continue to work at No. 514 9th Street, 

11 Northwest, by reason thereof; that she does not know what 
wage the plaintiff received from the said John Janes at the 

beginning of his employment, but is informed and believes and 
therefore states that he received twelve dollars per week in addition 
to his meals; that she has frequently heard her husband state to the 
plaintiff that he was paying him more than he earned, and that as 
early as 1915 plaintiff was receiving from fifteen to eighteen dollars 
per week, in addition to his being furnished his meals, as aforesaid. 
She denies that the plaintiff was capable of earning at the current 
schedule of wages in stores and lunchrooms in Washington a greater 
wage than he received, and states that the wage received by him was 
more than the customary wage for the services which he promised 
faithfully to perform but did not do so. 
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4. She denies that the said John Janes, pursuant to the alleged 
agreement of co-partnership acquired on or about the 5th day of- 
March, 1918, a certain lease, taking the same in his own name for 
the benefit of the alleged co-partnership, and that he took possession 
of said premises for said alleged partnership, but states that he ac¬ 
quired the same for himself, and took possession thereof for him¬ 
self, and that he paid for the same and for the stock of goods then 
in said premises for himself, without the knowledge of the plaintiff, 
and that the plaintiff had no interest therein directly or indirectly; 
she admits that the lease was made by Albert F. Carey and others, 
et ah, trustees, as lessor, covering premises No. 444 9th Street, North¬ 
west ; she denies that it was then and there agreed and declared be¬ 
tween the said John Janes and plaintiff that said place of 

12 business was the place of business theretofore agreed upon to 
be obtained for and owned by the said John Janes and plain¬ 
tiff in equal partnership, and states that there never was any such 
agreement existing between the plaintiff and the said John Janes; 
she denies that the plaintiff continued his services in the original 
store of John Janes with the understanding and agreement between 
them that as soon as it became possible to open the second place as 
a candy and ice cream and soda water establishment the plaintiff 
should take charge of the same as manager and operate it on behalf 
of said partnership, and that said John Janes should remain in 
personal charge of the first establishment, No. 514 9th Street, North¬ 
west. 

5. Answering paragraph 5, she denies that the said John Janes 
after he obtained the said lease declared and stated to others that 
the plaintiff and he were negotiating for the same, and denies that 
while the said John Janes was negotiating the said lease for said 
premises and after he had obtained it that he stated to any one that 
he had obtained the same for himself and plaintiff as equal partners, 
and that the plaintiff’s one-half interest in the business was in com¬ 
pensation to him for services rendered, which he, the said John 
Janes, had not compensated the plaintiff for, aside from said alleged 
wage of ten dollars to eighteen dollars per week, and denies that he 
stated to others that the said Frank Janes and plaintiff would share 
equally in the profits and losses arising from said alleged co-partner¬ 
ship, and denies that the said John Janes and plaintiff operated the 
place as partners as a near beer saloon, or as any other sort of 

a place of business. 

13 6. She denies that the plaintiff requested her to recognize 
his alleged partnership interest in the lease and business, 

and denies that she admitted to him that she knew he w r as interested 
with her husband in the last place of business, and says that she first 
learned that the plaintiff w r as claiming an interest in the lease or 
business at No. 444 9th Street, Northwest, on or about June 1st, 
1919, w T hen she was informed by her attorney, S. V. Hayden, that 
plaintiff w T as making such a claim. 

She admits as administratrix of the estate of the said John Janes, 
under an order of this Honorable Court, she sold the lease aforesaid 
for the sum of ten thousand five hundred dollars; that she denies 
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that the plaintiff at the time of the sale of said lease ever demanded 
that she account to him for the business conducted in said premises to 
the time of the sale, or at any time, or for the proceeds of the sale 
of the lease and pay over one-half to him, or that he made any 
demands whatever upon her in regard to the lease or business or any 
claim of ownership to the lease or business at any time, and states that 
she first leanred of his claims in this behalf when advised by her 
attorney, as aforesaid. 

She states that the plaintiff had full knowledge of the negotiations 
for the sale of the lease while pending and that the same had been 
sold, but that he made no demand whatsoever at said time or at any 
time upon her for any part of the proceeds of the sale of said lease, 
or for any part of the proceeds of the business; that said sale was 
made on, to-wit, February 1st, 1919, and it was not until on, to-wit, 
June 1st, 1919, that she ever heard from the plaintiff or any 
14 one of the plaintiff’s false claims of ownership. 

7. Defendant denies that any part of the proceeds of the 
operation of the business in premises No. 444 9th Street, Northwest, 
by the said John Janes, deceased, or by the defendant as adminis¬ 
tratrix belong to the plaintiff, and says that the same constitute a part 
of the estate of the said John Janes, and that the proceeds of said 
lease belong to the estate of the said John Janes. She is advised and 
therefore states that the business conducted at No. 444 9th Street, 
Northwest, resulted in a loss of more than two thousand dollars to 
the said John Janes and to his estate. 

Further answering plaintiff’s bill of complaint, the defendant says 
that after the said John Janes acquired the lease to premises No. 
444 9th Street, Northwest, aforesaid, the plaintiff continued to work 
in the store at No. 514 9th Street, Northwest, and received his wages 
therefor; that he never exercised any ownership or control or author¬ 
ity or did anything whatsoever in relation to the business or prop¬ 
erty at No. 444 9th Street, Northwest, and that he never had any 
interest in said business whatsoever. 

ANDRONEKE JANES, 

Defendant. 

S. V. HAYDEN, 

Attorney for Defendant. 


District of Columbia, ss: 

Androneke Janes, the defendant, being first duly sworn, on oath, 
states she has read the foregoing answer, and knows the contents 
thereof; and that the matters therein stated as of her own 
15 knowledge are true, and those upon information and belief 
she believes to be true. 

ANDRONEKE JANES. 


Subscribed and sworn to before me this 30 day of October, A. D. 

1919. 


HELENE B. TRIEBLER, 

Notary Public. 


[seal.] 
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Motion for Order of Court Calling Plaintiff to Testify. 

Filed May 8, 1920. 

★ ★ ★ * ♦ * 

Comes now the plaintiff in the above-entitled cause, by his at¬ 
torneys, and moves the court to enter an order calling the plaintiff to 
testify in support of the issues upon his part joined in said cause. 

E. F. COLLADAY, 

H. S. BARGER, 

Attorneys for Plaintiff. 


The following points will be urged in support of the foregoing 
Motion: 

1. The Bill of Complaint contains allegations as to many transac¬ 
tions with, and admissions of, defendant’s decedent covering a long 
period of time; the Answer thereto is responsive and constitutes a 
denial of the facts alleged in the Bill; and it is apparent that a situa¬ 
tion exists where the Court, in the exercise of the sound dis- 

16 cretion allowed by the Code (Sec. 1064), should call the 
plaintiff to testify. 

2. The issues raised by the pleadings show r that justice demands 
the fullest possible testimony and inquiry; and that end can be 
attained only by a consideration of testimony which the plaintiff 
alone can give. 

E. F. COLLADAY, 

H. S. BARGER, 

Attorneys for Plaintiff. 


Messrs. S. V. Hayden and Thos. H. Patterson, 

Attorneys for Defendant. 

Gentlemen : 

Please take notice that the foregoing and annexed Motion will 
be filed in the above entitled cause on this, the 8th day of May, 1920; 
that the same will be brought to the attention of the court when said 
cause is reached for trial; and that the court’s ruling thereon will, 
at said time, be requested. 

E. F. COLLADAY, 

H. S. BARGER, 

Attorneys for Plaintiff. 


Service of a copy of the foregoing Motion and Notice is hereby 
acknowledged this 8th day of May, A. D., 1920. 

S. V. HAYDEN, 

THOS. H. PATTERSON, 

Attorneys for Defendant. 

2—3508a 
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17 Opinion of the Court. 

Filed July 12, 1920. 

******* 

I find that the promise of John Janes to make his brother Frank 
his partner was in recognition of Frank’s past services; that the 
promise was to become effective when John had procured a suitable 
place, had converted it into a first class candy store, and had put it 
on a paying basis after the war was over: that John died before the 
war was over and before the business at 444 Ninth St. N. W. had 
been established on a paying basis. 

It results therefrom that the plaintiff is not entitled to the relief 
sought in the bill. 

JENNINGS BAILEY, 

Justice. 


Final Decree. 

Filed July 15, 1920. 

******* 

This cause having come on to be heard upon the Bill of Com¬ 
plaint herein, the answer of the defendant thereon, and the proofs, 
oral, documentary and written, taken and filed in said cause, and 
having been argued by counsel for the respective parties, it is this 
15th day of July 1920, ordered, adjudged, and decreed by the Court: 

That the Bill of Complaint in the said cause be and the same 
hereby is dismissed; that the plaintiff shall pay the taxable 
18 costs of this cause, and that the defendant shall have execu¬ 
tion therefor as at law. 

JENNINGS BAILEY, 

Justice. 

Upon the presentation of the foregoing decree, counsel for the 
plaintiff moved the court to enter an order transferring the above 
entitled cause to the law side of the court under the provisions of 
Section 1535-B of the Code as amended by Act of Congress approved 
April 19, 1920, which said motion was by the court overruled, 
to which action of the court in overruling said motion counsel for the 
plaintiff then and there excepted, which exception was duly allowed 
by the court. 

From the foregoing decree the plaintiff, Frank Janes, by his 
Counsel, notes an appeal, in open Court, to the Court of Appeals; 
and bond for costs on appeal is fixed at One Hundred Dollars with 
leave to deposit fifty dollars cash in lieu of such appeal bond. 

JENNINGS BAILEY, 

Justice. 
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Memoranda. 

August 3, 1920.—Undertaking on appeal approved and filed. 

August 5, 1920.—Order extending time to submit State- 
19 ment of Evidence to and including the 30th day of October, 
1920, filed. 

October 28, 1920.—Statement of Evidence submitted. 

January 14, 1921.—Statement of Evidence signed and filed. 


Assignment of Errors. 

Filed February 7, 1921. 

******* 

During the trial of the above entitled cause, the Court erred as 
follows: 

1. In overruling plaintiff’s motion to call plaintiff to testify in 
his own behalf as to transactions with John Janes, deceased. 

2. In refusing to receive in evidence, when offered by the plain¬ 
tiff, the defendant’s answer to the bill of complaint herein. 

3. In refusing to permit plaintiff to testify to conversations had 
by him with Vincent Toomey, Esq., the agent and attorney of John 
Janes, deceased. 

4. In refusing to permit the plaintiff to testify as to the conver¬ 
sation between John Janes, deceased, and himself in the kitchen 

of 514 Ninth Street, N. W., on the 18th of May, 1918, in 
20 view of the evidence in respect thereto adduced by defend- 
ant. 

5. In dismissing plaintiff’s bill of complaint. 

E. F. COLLADAY, 

P. H. MARSHALL, 

B. B. PETTUS, 

Attorneys for Plaintiff. 


Designation of Record. 

Filed February 7, 1921. 

******* 

The Clerk of the Court will include in the Transcript of Record 
on Appeal in the above entitled cause: 

1. Bill. 

2. Answer. 

3. Motion for order of court calling plaintiff to testify. 

4. Memorandum opinion. 
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5. Decree dismissing bill, with notation of appeal and order 
thereon fixing bond. 

6. Memorandum approval of appeal bond. 

7. Extension of time for statement of evidence. 

8. Assignment of errors. 

9. Statement of evidence. 

10. This designation of record. 

E. F. COLLADAY, 

P. H. MARSHALL, 

B. B. PETTUS, 

Attorneys for Plaintiff. 


21 Sendee of a copy of the foregoing designation of record is 
acknowledged this 7 day of February, 1921. 

S. V. HAYDEN, 

T. H. PATTERSON, 

Attys. for Defendant. 


22 Supreme Court of the District of Columbia, 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 21, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 37095 in Equity, wherein 
Frank Janes is Plaintiff and Androneke Janes, Administratrix of the 
Estate of John Janes, Deceased, is Defendant, as the same remains 
upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 15th day of February, 1921. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 


E. W. 
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23 In the Supreme Court of the District of Columbia, Holding 

Equity Court. 

Equity, No. 37095. 

Frank Janes, Plaintiff, 


vs. 

Androneke Janes, Administratrix of the Estate of John Janes, De¬ 
ceased, Defendant. 

Statement of Evidence. 

Before the taking of testimony was commenced, counsel for plain¬ 
tiff brought to the attention of the court plaintiff’s motion for the 
entry of an order calling the plaintiff to testify as a witness and in 
his own behalf; and, after argument of said motion by counsel for 
plaintiff and defendant, final ruling on said motion was deferred, with 
the right saved to the plaintiff to renew the motion as counsel might 
be advised. 

Frank S. Brown, a witness for the plaintiff, testified substantially 
as follows: That he knew John Janes, deceased, and was employed 
by him at 514 Ninth Street, N. W., from 1912 until 1919, about 
seven years, as a utility man; that he has known plaintiff Frank 
Janes from the time he was so employed to the present time; that 
Frank Janes was employed at 514 Ninth Street all the time witness 
was there, as manager of the candy department; that he remembers 
when John Janes bought the place of business at the southwest corner 
of Ninth and E Streets, N. W., that it was either the last of February 
or about the first of March, 1918; that before the country went dry, 
there was a saloon, a bar room, there, and afterwards it was a near 
beer —; that he had purchased the place on the corner and 
24 anticipated making it a first class candy store, something that 
would excell everything in Washington, and that he intended 
Frank to be his partner and would have an interest, a half interest; 
that witness meant Frank Janes, brother of John Janes, now de¬ 
ceased ; that Frank was to be a partner in the candy business at the 
corner after they opened it, the near beer place at Ninth and E 
Streets; that John Janes told witness that since the war was going on, 
he could not very handily make the repairs on this property and 
business, but that after the war he would remodel the place and turn 
it into a candy and confectionery place; that John told witness that 
as he was short of help and that as Frank was a great help to him and 
was a careful worker and took care of the candies, and was a good 
man in general—in fact he saw to almost everything there and 
worked long hours, that he could not spare him from the candy store, 
514 Ninth Street; that John could not very handily open the Ninth 
and E place because the war was going on and he could not handle 
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that business and the 514 Ninth Street place, in fact he did not have 
the help, Frank was the only one he really could rely upon; that 
John said Frank was his partner and to have a half interest in the 
place and he had got the place almost for Frank, the place at Ninth 
<fc E, the near beer saloon; that the conversation between John and 
witness occurred the next month after John had gotten the place; 
that Frank Janes had charge of the candies at 514 Ninth Street, 
would see after the candies, see that they were all gotten up and 
would occasionally see to the soda foundtain, that it was charges with 
soda, bananas, etc.; that Mr. Janes stated that he was the manager, 
but you could see Frank Janes was put chiefly ahead of the business; 
that Frank Janes’ hours of work at 514 Ninth Street was around 11 
o’clock or thereabouts, might have been earlier, until a late hour the 
next morning, about one o’clock or half-past one the next 

25 morning; that he worked long hours all the time witness was 
there. Mr. John Janes had charge of paying off the help. 

Croas-examination: 

The duties of witness around 514 Ninth Street were mopping the 
floors, dispensing soda, delivering packages, anything he was asked 
to do by Mrs. or Mr. Janes; Mrs. Janes was helping run the business; 
John Janes helped on all kinds of work, sort of manager of the 
business and Mrs. Janes helped the best she could, but did not make 
herself generally useful until Mr. Janes was taken ill; that the con¬ 
versation with John Janes related bv witness occurred in the month 
John purchased the place, or after, or the next month, it was not 
long after; that John said Frank was his partner in the business and 
he would give him a half interest in the business, that he would have 
Frank Janes in partnership in the business and he would have a half 
interest; that Frank continued to work at 514 Ninth Street; that wit¬ 
ness never knew of Frank having anything to do with 444 Ninth 
Street as John could not spare him from 514 Ninth Street, because 
he had no one to fill his place as Frank knew all about the candy 
business, knew all about the candies, etc.; that witness’ conversation 
with John occurred while witness was preparing light lunches in the 
rear of the candy store, in the rear of the ice cream parlor, John and 
witness being alone; that John told witness that he had purchased 
the place at Ninth and E or 444 Ninth Street, and that Frank was 
his partner in that place; and when he made it a first class confec¬ 
tionery store he would have a half interest in the business; asked 
whether Frank would then be his partner, witness said; “He said he 
is already my partner, a half partner of the place and Frank is 
already my partner and Frank would have a half interest;” that 
Mrs. Janes came down and volunteered at times, but was not re¬ 
quested to do things in the store, was sort of in charge around 

26 there, and helped out doing what was necessary; her sister was 
there; but he does not know whether they were regular em¬ 
ployees or not. 
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Whereupon the witness was asked the following: 

Q. Did Mr. Frank Janes tell you while standing in the hall, “Re¬ 
member what I have told you? A. I cannot remember. 

Q. Were you not standing out in the hall, and did he not say to 
you “When you go on the stand remember what I have told you?” 
A. I cannot remember. 

Q. But you can remember these other matters. How long since 
did this other conversation occur? A. Which conversation? 

Q. The one in which you say that John said that Frank was al¬ 
ready his partner. A. Nineteen eighteen. 

Q. Do you remember that last Thursday, Frank Janes said to you 
“Now remember, when you go on the stand; remember what I told 
you?” A. I cannot remember. 

Redirect examination: 

Mrs. Janes spent very little time there, but she did help out, before 
John dies; and her sister was there; that her brothers were there all 
the time, and Mrs. Janes was there most of the time since John 
Janes died. 

Mrs. Daisy Sullivan, a witness for plaintiff, testified substantially 
as follows: That she knew John Janes about seven years or more, 
during which time she was employed by him at the Ninth Street 
candy store, where she was employed by Frank Janes; that she ap¬ 
plied first to John who sent her to Frank, who employed her as sales 
lady for candies; that she left there in 1917, at Easter, and also 
helped out at Christmas 1917 and Easter 1918; that when she re¬ 
turned to work at Easter 1918, John Janes told her that he 
27 had bought a place at Ninth and E Streets; that she had gone 
back to eat her lunch and John was sitting at a table and 
witness thought he was sick; that he was sitting with his hands on 
the table and his head in his hands, and witness inquired if he was 
sick, and John replied “No, worse,” and witness asked “What do you 
mean by worse?” and John replied, “Miss Daisy, I am sorry I ever 
got married. My home is hell;” that is what he told witness; that 
John told her he had bought the business at Ninth & E and that he 
and Frank were partners in the Ninth & E store; that this conversa¬ 
tion occurred at Easter time 1918 when witness was helping John 
out; that witness asked John about having two stores so close to¬ 
gether, and John stated that Frank would have that store in time to 
come and that some time he would sell his out and go back to the 
old country as soon as the lease was out on the old place; that they 
were to make a first-class confectionery store of the Ninth and E 
place, that it was then a restaurant, that he served oysters and light 
drinks at that time; that witness knew John was looking for a placg 
some time before John told witness he was looking for a store on F 
Street and said he wanted a store for Frank, a confectionery store, 
to go in partnership with Frank; that Frank had stuck by him and 
been his man, his main man ever since he had been in business; that 
Frank was there in the morning when she got there at 8 o’clock, and 
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she left him there at 11 or 12 o’clock at night; that Frank mostly 
paid her wages and she also knows that Frank hired and discharged 
other clerks. 

Cross-examination: 

Witness left 514 Ninth Street to get married, and went to New 
York; that it was when she returned for Easter 1918 this conversa¬ 
tion occurred, around April 1918, earlier than May; that she worked 
four days at that time, and nobody was present but witness and John 
when the conversation took place; that Mrs. Janes was not 

28 around Easter, but part of the time she was there off and on; 
and witness was friendly with all of them, and never had any 

disagreement with Mrs. Janes; that John Janes had told her lots of 
times about business and different troubles and often talked to her, 
made sort of a confident of her; that John told her around Christmas 
1917 when she was working for him, that he was trying to get an¬ 
other store on F Street for Frank; that 444 Ninth Street was also for 
Frank; that he did not tell her what he was to pay for it; that Frank 
paid off the help, but if he was a partner in the old store she does not 
know; she knows Frank hired her and other clerks and others who 
worked; that Peter and George Sakos and Mrs. Janes were in off and 
on but not helping at Easter; that John Janes and Mrs. Janes’ sister 
were there, and witness’ duty was selling candy. 

Redirect examination: 

Asked if John gave any reason why his married life was not happy, 
witness replied that John had said when he married he married the 
entire family; that prior to the first time witness left 514 Ninth 
Street, Mrs. Janes only helped out at odd intervals when they were 
right busy. 

Benjamin Crifasi, a witness for plaintiff, testified substantially 
as follows: 

Witness is engaged in real estate business and knew John Janes 
during his lifetime; that he offered to put up the money to fix up 
the Ninth and E Street place and go into it with John Janes; that 
they arranged to go over and have the lease on the place drawn up, 
to witness and John Janes; that when witness went to John Janes, 
he told witness he had already signed the lease and paid the rent, 
and told witness “I believe I will put my brother Frank in there 
after I get the place”; that John told him this about Frank after 
John had taken the lease and paid the rent; that John told him he 
intended to remodel the place, but did not say what kind of business 
he expected to run there; and that he knew John well for two 

29 years previous to his death, and Frank about the same length 
of time. 
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Cross-examination: 

Witness stated that lie suggested a partner hsip between himself 
and John Janes; that all John said to witness was that he believed 
he would take his brother Frank in with him; that witness made an 
affidavit when the lease was sold, as to its price, and that it belonged 
to the estate of John Janes. The affidavit is as follows: 


Affidavit. 

Benjamin Crifasi, being first duly sworn deposes and says that he 
is a real estate broker in the city of Washington, District of Colum¬ 
bia, and that he has been so engaged for a period of ten years. That 
during said time he has traded in property and leases in the vicinity 
of Ninth and E Streets, Northwest, and by reason of this is fully 
familiar with the value of the lease on No. 444 Ninth Street, North¬ 
west, which is an asset of the estate of John Janes, deceased. 

The affiant further says that he is informed that there is an offer 
for the said lease held interest now owned by the estate of John 
Janes deceased on No. 444 Ninth Street, Northwest, in the Sum of 
$10,000.00, which offer is, in the opinion of the affiant, a very high 
price for said unexpired term of lease, and is equal to, if not greater 
than the price paid for leases in that vicinity of some duration, with 
practically the same rental. 

The affiant further says that at present the lease hold interest is 
of that value, but if not sold at this time will decrease in value as on 

asset of the estate. 

(S.) BENJAMIN CRIFASI. 

Sworn and subscribed to before me this 6th day of February, 1919. 

(S.) MORGAN J. McNOMARS, [seal.] 

Notary Public, District of Columbia. 


Redirect examination: 

Witness’ recollection is that John Janes paid $500 for the furniture 
and fixtures in the Ninth and E place, for what was in the beer 
saloon. 


Mike Janes, a witness for the plaintiff, testified substantially as 
follows: 

30 Witness is a brother of plaintiff, and was employed by 

John Janes in the saloon at Ninth and E Streets, in the 
month of May 1918, he attended to the lunches and worked there 
about six months until after his brother John died; that in June 
1918 John told witness Frank was half partner; that Frank had 
been with him so long, for seven years, he wanted to put him in 
later; that John came in later with his wife and she got mad be- 

3—3508a 
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cause she found Frank was a partner, instead of her brother; that 
she asked John what he was going to do with her brothers, and 
John said he had nothing to do with them, only he did not want 
her brothers to make any trouble in the candy place; that this 
was the first time John said Frank was his partner; that John’s 
wife did not come to the place, she was not on good terms with him 
(witness), and when she found out Frank was a partner, she did 
not like it; that John told witness so; that John told witness he was 
goinc? to make a candy store out of the Ninth and E place. 

Witness was asked whether John’s wife was present when John 
said Frank was his partner. He said “No his wife was not there;” 
his brother came to the saloon and told him; that his wife was 
never there; she was not on very good terms with witness. Witness 
further testified that John told him that he would put Frank in 
as a partner in the business; that John said that Frank had been 
with him so long, for seven years, and that he wanted to put him 
in later, and then John came in with his wife. 

Cross-examination: 

Witness worked for his brother John in the candy store for about 
three months about four years ago, and worked for him in the 
saloon in May 1918, before John’s death, and left twenty days 
after his death; the conversation related by witness occurred in 
June, just the two of them present; that the witness and Mrs. 
Janes were friendly up to the time John told her Frank was a 

partner; that John used to come to the place and stay hours 
31 at a time, and was and was kind of worried and went home; 

that witness went to John’s house to see his brother when he 
was sick and John’s wife did not want witness to see him; that he 
was not on friendly terms with Mrs. Janes now; he did not say 
that Mrs. Janes and the children were getting all of John’s prop¬ 
erty; that Frank worked for John seven years at $15 a week and 
got his meals; that John wanted to help Frank out and that is why 
he was not giving him very much pay a week; he said that was the 
reason he worked for $15 a week or something to that effect, be¬ 
cause John was to help him (Frank) when the chance came along 
some time; to show his appreciation, to give him a half interest in 
this business; that John told witness when he worked there, about 
three and a half or four years ago, that John was going to help 
Frank by getting another place and taking him as a partner, some¬ 
time. 

George Nicholson, a witness for plaintiff, testified substantially 
as follows: 

Employed in the translation department, War Risk Bureau; he 
first knew John Janes when he came to this country in 1914; and 
knows all of his brothers, Frank, Constantine, and Mike; was book¬ 
keeper for John at 514 Ninth Street from 1914 to 1916, when he 
went to war ; when he returned, he was employed in the Bellevue 
Hotel and John asked him to take charge of the Ninth and E 
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Streets place; he was making $40 to $50 a week and John promised 
$20 guaranteed and a portion of the profits; he went to work for 
John at the Ninth and E place on February 26, 1918, and worked 
two and half months as manager; he had a conversation with John 
about an interest in the place for himself, about the last of April 
or the 2nd of May, 1918, at 514 Ninth Street; he gave John a 
statement of the Ninthe and E place for the two and a half months, 
he had been there showing a profit of $240 or more the first month, 
and the second month a profit of $300 from the cash register; wit¬ 
ness stated to John he could not live on $20 a week and asked for 
his percentage; John told witness to make out his statement 

32 and they would talk it over; witness made his statement and 
showed $550 profits for two months or so; that John did not 

think he had that much money but witness had given it to him and 
told John he would give $500 for an interest in the place, and 
John replied “No, George, I cannot do that, as I have already a 
partner, my brother, Frank Janes”; that witness then asked John 
to find some one to fill his place and he returned to the Bellevue 
Hotel that witness frequently discussed the place with John who 
told him he had it in mind to make a nice place and witness gave 
him ideas about it; that John many times mentioned his brother 
Frank in connection with the place; that many other people were 
after the place to get the lease. 

Cross-examination: 

He took charge of the place at 444 Ninth Street; that witness 
quit the place because John did not fix up his salary; that he was 
willing to start work for John at $20 a week because he was offered 
a percentage which he did not get; that he has nothing against 
Mrs. Janes or her children or anybody, and calls in their store 
very often; that he gave up the books when he left there; he 
kept an account every day, and can tell how much was taken in; 
that Frank came down there, he had an interest in the place and 
he would come down and ask how business was and would try to 
find out if the place paid or not; that witness and Frank Janes 
had arguments and quarrels on different things which had nothing 
to do with the business, when witness was at 444 Ninth Street; 
asked how witness happened to tell Frank what John said about 
Frank’s interest in the store, witness replied, “I believe it was the 
dav after I gave the statement to John, when I was talking to 
John, a couple of days after, Frank came to me and asked me 
why I gave up the place, and I explained to Frank. I told him 
John was making good money from the bar-room and that I offered 
$500 for a half interest in the place, and that John told me 

33 that he, Frank, is his partner; so I asked Frank, “Do you 
know anything about that?”; and Frank told me “Of course 

I am.” 

Earl P. Warfield, a witness for plaintiff, testified substantially 
as follows: That he knew John Janes about five years before he 
died and was very friendly with him; that he many times discussed 
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business matters with John who generally took him into his con¬ 
fidence in many business transactions they had, and asked advice 
of witness about same; that when John got the Ninth and E Street 
place he asked witness if it was a good proposition and witness told 
him it would make a very fine candy place; that John stated that 
was what he anticipated doing, opening another cnady place; that 
this conversation occurred after John had acquired the place and 
John told him he would open a candy place after he got through 
with the soft drink business, go into the candy business, and he 
mentioned Frank, his brother, as a partner; witness was in the 
candy store nearly every day and Frank was working there nearly 
all the time, was there morning and night very long hours, and 
his conversation about the Ninth and E place was after John got 
possession of it. 

Cross-examination: 

Witness stated that John expected, to open a candy store, and 
when he did he would put his brother Frank in with him. He 
never did open a candy store. 


John Marcos, a witness for plaintiff, testified substantially as 
follows: 

That he knew John Janes from 1913 and had a conversation 
with him March 15th or 16th, something like that, 1918, about 
the Ninth and E Street place; the conversation was in John’s store, 
514 Ninth Street; that he asked John many times to go partners 
with him; that John told him “I bought a place Ninth & 
34 E”; witness said “What do you do with that corner?” and 

John said “I have that for my brother Frank. He is my 
partner;” witness asked John to go partners with him, and John 
said “No, I have got my brother Frank a partner already,” in the 
Ninth and E place; that witness and John were alone; asked if 
that was the only talk he had with John about Frank and the 
business, witness replied, “A good many times with John because 
Frank used to work in 514 Ninth Street, and many times John 
asked me to find some place to go with Frank—”; that John found 
the place at Ninth & E and put in Frank, and witness asked him 
why he did not take witness as a partner, and John said “I have 
my brother Frank”, and asked witness to lend him $500 to pay 
the rent; that he was in the bar-room November 14th, and Novem¬ 
ber 8th, that he was in the bakery to buy candy and John asked 
him for $200 and witness gave him $550 in December and then 
gave him $100 more and $150; that at that time John asked wit¬ 
ness to find a place to go with Frank. 

Cross-examination: 

Witness was like a brother with John Janes and any time he 
finished his work would go around to his place and be with him; 
that John told him before he got the Ninth and E place he wanted 
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another place and asked witness if he knew of any place; that he 
wanted to go partners with Frank. 

i 

Constantine Janes, another witness for plaintiff, testified sub¬ 
stantially as follows: 

Witness is a brother of John and Frank Janes, and was a partner 
with John at 514 9th St.; that Frank was employed there during 
all the time witness and John were partners; from the time they 
opened the place; that when they first took Frank in they paid him 
$6 a week and meals, for six or seven months, and it was increased 
some, and he would just draw enough for expenses outside; that he 
(Frank) used to live right in the place to help build it up; 

35 that he worked for a couple of years at $8 a week and his 
meals, and after six years they were paying him about $10, 

and after it was raised to $16, and that is the highest he was raised, 
including his meals; that Frank would draw each week a few dollars 
and left the rest in the store, and when witness left there was $1,250 
coming to Frank, and he thinks John went to $1,500 or so; w r hen 
John got the 9th and E place witness was in Winston-Salem, N. C., 
and learned of it on his return; he spoke to John about it outside 
Kann’s department store, told John he heard about it, and that it 
was foolish not to sell it to witness, and John said, “It is Franks 
half interest, I cannot sell it;” Witness had met John on the street 
and said that if John was willing to sell the place at once, witness 
would take it, because he wanted to go back to work, and John said, 
“It is Frank’s half interest, I cannot sell it,” This was in July, 
1918. Asked if this was all John Janes said to witness about Frank 
Janes, witness answered, “I asked him to sell to me for $5,000. I 
offered to him, so, he said to me, “I cannot sell it, because Frank 
has a half interest in the corner;” that when Frank Janes worked at 
514 Ninth Street, he would work in the place from about ten o’clock 
in the morning until about one A. M., when he closed up. 

Cross-examination. 

By Mr. Hayden: 

Q. You were in partnership yourself a considerable time, were 
you? A. When? 

Q. When Frank was working over there. A. Yes, indeed; I was 
in partners with John. 

Q. Who was it got such work out of Frank, you or John? Who 
made Frank work so hard? A. Not me or John, but he was work¬ 
ing so hard because he was working for myself and John. He had 
a right to work there, but we had promised him to pay him so 

36 much interest on his money, and as soon as we got the first 
place he was to have an interest in the place. That is the 

reason he was working so long. 

Q. Then you and John promised him; both promised him. A. 
John promised Frank, and I promised him; both promised him. 
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Q. You were partners? A. Yes. 

Q. You are in business now, are you? A. Yes. 

Q. Where? A. Presto Lunch. 

* * * * * * * 

Witness further testified he is not friendly with Mrs. Janes. 

That he was friendly with Frank Janes. 

Witness also repeated his testimony given on direct examination 
that in July, 1918, he tried to buy an interest from John Janes in 
the near beer place at Ninth & E Streets for $5,000, and that John 
Janes refused to sell to witness because, John Janes stated to witness, 
‘‘Frank is in and has a half interest”; that John Janes said to wit¬ 
ness, ‘‘Frank has a half interest, I cannot sell it”; that while wit¬ 
ness was away in North Carolina, he had no correspondence with 
John or Frank and had not heard that Frank was interested in the 
place at Ninth & E until he met John, as testified, in July, 1918. 


Frank Janes, plaintiff, testified in his own behalf as follows: 

That he was with his brother John at 514 Ninth Street eight 
years, from the time the place was first opened; that he left that place 
in April, 1918; that he started there at $6 a week in charge of the 
candy and soda fountain; that after six or seven months he was 
raised to $8 a week and received that amount for five or six months 
when he was raised to $10 a week,and got $10 a week for about a year; 
that thereafter they raised him to $12 and he drew a little, $4 or $5 a 
week, for expenses and left the rest of his money in the busi- 
37 ness, because John was short for money and business was not 
very good; that he was then raised to $13 a week which he got 
about a year, and left all his money in the business except $3 or 
$4 a week; that $18 was the highest he got before his brother John 
died and defendant then raised his salary to $25 a week; that he 
received $18 a week for only three or four months before John died; 
that he was head man in the place, in charge of the soda fountain; 
that he employed the people who worked there and he and his 
brother John discharged them; that he worked from 9:30 to 10 in 
the morning to one o’clock at night, seven days a week; that the 
Ninth and E Streets place was bought in March, 1918; that he left 
his money in the business six years, and was given checks, that Mr. 
Vincent Toomey gave him two checks, for $250 each, and other 
money; that these checks represented the money he left in his 
brother’s business for six years. Thereupon witness was asked what 
this man (Mr. Toomey) said to witness when he gave him those 
checks, to which question counsel for defendant objected and said 
objection was by the Court sustained, to which ruling of the Court, 
counsel for plaintiff then and there excepted and thereupon the fol¬ 
lowing occurred: 

Q. What did Mr. Toomey say to you at the time he gave you 
this $500 in checks? Speak slowly and distinctly so that His Honor 
can hear every word you say. A. I went to Mr. Toomey and he 
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gave me two checks and he told me to sign for them and I did and 
I said “Mr. Toomey, John owes me some more money” and Mr. 
Toomey said to me that the rest of the money John will need in the 
restaurant or saloon because of the partnership and that the first 
thing, “at the stopping of the war you will start a place, a partner¬ 
ship; you and he together” and I said “Mr. Toomey, why is John 
going to take me in business” and he said “You are his brother 
and you have the preference of it and the first thing, at the stopping 
of the war, you will start a candy store; and I went up when John 
got the place, I wanted to get out of the store, but we were 

38 short of helpers, was very busy every day, and John, he told 
me that the first thing at the stop of the war, Mr. Toomey told 

me John invested the rest of the money in the saloon. 

The Court: That is some testimony of what the deceased said. 

By Mr. Marshall: This witness said Mr. Toomey told him that. 

The Court: Whatever Mr. Toomey told him is competent. 

By Mr. Marshall: Mr. Toomey told him that the rest of the 
money due him had been invested in the purchase of the saloon? 

The Court: I admit that, but then he went on to state something, 
as I understood, that John Janes himself had told. 

Mr. Marshall: Let us get this straight. 

Q. Tell us what Mr. Toomey told you. Did Mr. Toomey say 
anything else except what you have told us and if he did tell us 
everything that Mr. Toomey said at that time? A. Mr. Toomey 
gave me two checks and I signed, and I said “Isn’t more money 
coming to me, John owes me more money?” and Mr. Toomey said 
“There is the rest of the money invested in the saloon; of course, 
you have the partnership together.” 

Q. Said what? A. Partnership with John. Mr. Toomey told 
me I had the partnership with John. 

Q. Partnership in what? A. Partnership with what? 

Q. Yes? A. Saloon and near-beer place. 

Q. Where is that place? A. Ninth and E Streets; Mr. Toomey 
said that the first thing at the stopping of the war it would be turned 
into a candy place. 

Q.^What did Mr Toomey tell you the war had to do with it? 
A. You could not get sugar and could not start a candy store of 
that kind. 

By Mr. Hayden: Your Honor, you will reserve me the right to 
strike out the conversation with Mr. Toomey? 

39 The Court: I will have to wait until this is written up to 

pass on that question. I do not recollect what the witness 
has said. 

By Mr. Marshall: 

Q. How much money was it? A. $270. 

Q. That was still owing to you? A. Yes, sir; after I got the 
checks.” 

Witness further testified that after his brother’s death, the defend¬ 
ant told witness that witness had a partnership in the Ninth and E 
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Streets place and that John Janes had told her all about it; that 
she knew from witness’ brother who told her; that when she sold 
the place, half interest would come to witness; that this conversation 
occurred about a week after John's death when witness and defend¬ 
ant were alone in the candy store at 514 Ninth Street; that he talked 
with defendant three times; that on the occasion of their second talk 
defendant repeated to him that she had been told by John Janes that 
he had expected witness to manage the place at Ninth and E and to 
sell the one at 514 Ninth Street; that both of the foregoing conversa¬ 
tions with defendant occurred at 514 Ninth Street, and the third one 
about a month after John’s death; that on the occasion of the third 
conversation defendant told witness that when she sold out the place 
at Ninth and E, she would give witness a half interest in it; that 
the lease on the Ninth and E place had not then been sold, but 
defendant told witness wdien it w*as sold, she would give him half 
interest ; that she w’ould give him half the money she got for the 
place. 

Thereupon the question of the admissability of the conversation 
between Mr. Toomey and the witness Frank Janes, w r as brought to 
the attention of the Court and the following ensued: 

By Mr. Hayden: In our object to the testimony of Frank Janes, 
that is with reference to wiiat Mr. Toomey told him, our objection 
w T as that Mr. Toomey as agent, had not been called upon to testify 
and that therefore it was not competent for this plaintiff 

40 to testify; that he did so. That is our understanding of the 
matter. Shall I read to Your Honor wiiat I am driving at? 

By Mr. Marshall: Mr. Hayden, pardon me, there w T as no objection 
noted there. 

By Mr. Hayden: I think I should read all of this, perhaps it will 
make it clear. 

The Court: What section are you reading from? 

By Mr. Hayden: I am reading from Section 1064, relating to 
“testimony of surviving party,” from the Code of law T of the District 
of Columbia. It is as follows : 

******* 

Now, our objection, Your Honor, was that we reserved the right 
to strike out the conversation with Mr. Toomey. We are referring 
to all of that evidence that has reference to the talk said to have taken 
place between Frank and Mr. Toomey, or what was alleged to have 
been said. We say it is not competent because Mr. Toomey was 
not called upon to testify. He was an agent, according to the 
evidence thus far given, as we understand it. 

I did not quite understand what w r as testified to, but there is a 
record, and we wish our objection sustained on this non-understand- 
able testimony. 

41 By Mr. Marshall: My recollection—not having a copy of 
the record before me—my recollection is quite distinct that 

this witness testified without any objection at all that his brother 
John told him to go see Mr. Toomey, the lawyer; that pursuant to 





FRANK JANES VS. ANDRONEKE JANES, ADMX., ETC. ‘ 25 

the request or direction of his brother John, he went to see Mr. 
Toomey, the lawyer, and that Mr. Toomey thereupon gave him two 
checks aggregating $500 for wages in arrears. 

The question came up, as Your Honor remembers, and he did 
move to strike that testimony from the record, but he did not object 
at the time it was offered. There was not any objection to the wit¬ 
ness testifying that his brother John told him to go down to see Mr. 
Toomey. 

By Mr. Marshall: Your Honor, the question was this: “What did 
Mr. Toomey say to you at the time he gave you this $500 in checks? 
Please speak slowly and distinctly so that His Honor can hear every 
word you say.” “A. I went to Mr. Toomey and he gave me two 
checks and he told me to sign for them and I did and I said “Mr. 
Toomey, John owes me some more money” and Mr. Toomey said 
to me that the rest of the money John will need in the restaurant 
or saloon because of the partnership and that the first thing, “at 
the stopping of the war you will start a place, a partnership, you 
and he together” and I said, “Mr. Toomey, why is John going to 
take me in business?” and he said, “You are his brother and you 
have the preference of it and the first thing, at the stopping of the 
war, you will start a candy store; and I went up when John got the 
place, I wanted to get out of the store, but we were short of helpers, 
was very busy every day, and John, he told me that the first thing 
at the stop of the war. Mr. Toomey told me John invested the rest 
of the money in the saloon. 

“The Court: That is some testimony of what the deceased said. 

“Mr. Marshall: The witness said Mr. Toomey told him that. 

“The Court: Whatever Mr. Toomey told him is competent.” 
42 The Court: The objection was sustained. 

By Mr. Marshall: Mr. Hayden, as I recollect, and being 
without a copy of the record, we are somewhat embarrassed in the 
matter. Mr. Hayden, after making a statement to the Court, said 
something to the effect about letting it go on, or that he does not care 
anything about that, or something to that effect, and we will reserve 
the right to strike it out. 

The Court: There was no objection made at the time to the state¬ 
ment from the contestant, about that. 

By Mr. Hayden: It was about sending him up about something. 

The Court: I was going to say- 

By Mr. Hayden (interposing): Our objection, Your Honor, was 
to a conversation occurring between Mr. Toomey, the alleged agent, 
he not having been called as a witness. 

The Court: I know; I could not understand for a while whether 
the witness was referring to a conversation with Mr. Toomey, or to 
his brother. 

By Mr. Marshall: Let me call Your Honor’s attention to the rec¬ 
ord which appears on page 5 of this transcript. It is as follows: 

“Q. Was there any time when you had a settlement of money due 
you for work in the ftmth Street place—the money that you had not 
drawn? A. The money in the candy store? I gave that to my 
brother. 

4—3508a 
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“Q. Was there any time when you had a settlement about that, 
when it was paid to you or any part of it was paid to you? A. What 
do you mean? 

“Q. The money that you left there? A. He paid me; I left my 
money in six years and after that he gave me checks. 

“Q. How did that settlement take place? Who did you have your 
settlement with? A. What? 

“Q. The settlement for the money you left in the store? 

43 A. No; they gave me two checks, Toomey. 

“Q. Who, Vincent Toomey? A. Yes, sir. 

“Q. How much did Mr. Toomey give you? A. My brother said, 
“Go to Mr. Toomey, he wants to see you,” and Mr. Toomey said that 
he had $500, two checks for $250 each for me and other money. 

“Q. What were those two $250 checks for? A. From my brother 
to help run the business for six years. 

“Q. Was that what was due you at that time, $500? A. Yes. 

“Q. Was that all that was due you? A. Yes. 

“Q. Was that all? A. I gave it to my brother to help run the busi¬ 
ness. 

“Q. You say you got two checks from Mr. Toomey amounting to 
$500? A. Yes, sir. 

“Q. What did this man say to you when he gave you those 
checks?” 

By Mr. Marshall: And for the first time there appears an objection. 

The Court: And I sustained the objection. 

By Mr. Marshall: But all that testimony went in up to that time, 
about going to see Mr. Toomey and getting $250 in checks, a total 
of $500, on account of money that he says he did not draw but left 
it in the business. Then there was this objection for the first time. 

By Mr. Patterson: If Your Honor please, when this witness first 
took the stand, as you know, he started to tell his relations with 
John Janes. On page 1, as soon as he commenced to tell at con¬ 
siderable length, knowing of his intention to prove this alleged part¬ 
nership there was an objection entered on page 1, which objection was 
overruled. Then later on thereafter the witness testified at con¬ 
siderable length as to what length of time he worked there, 

44 and as to the salary he was paid, and so forth. Then he was 
asked if there was ever a settlement made with him for these 

sendees. I take it he had a right to testify, and he had a right to 
testify to w T hat he was paid for his work. Then he testified that he 
went to Mr. Toomey’s office for the purpose of this settlement. Then 
he was asked w T hat was said to him when he was paid. That is the 
substance of it. Something else was said and an objection was inter¬ 
posed at that point by Mr. Hayden, which objection the Court 
sustained. All the rest of the testimony thereafter, of course, was 
given in view of the fact that it was practically unintelligible to every 
body. The Court stated that it could not understand what was said, 
and even counsel had difficulty in understanding what the witness 
said. This objection, to this statement, was made in the form of a 
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motion to strike out the statement of Mr. Toomey. I do not see that 
any more could have been done. 

The Court: Each question could have been objected to as it was 
asked. 

By Mr. Hayden: If Your Honor will bear in mind- 

The Court: My recollection is that I stated that I first sustained 
the objection on the ground that I thought it was a conversation with 
John Janes, the deceased, and afterwards that I admitted the evi¬ 
dence when it was shown that it was conversation with Mr. Toomey. 
That does not appear in the record, and I may be wrong, but that is 
my recollection of it. 

By Mr. Hayden: Your Honor’s recollection of it is accurate. 

The Court: Now, I think I committed error when I did admit it, 
under the statute, and for that reason I think that the testimony 
subsequent to that- 

By Mr. Patterson: If I understand Your Honor’s ruling, it relates 
subsequent to the objection made by Mr. Hayden. 

The Court: Yes, sir. 

By Mr. Patterson: If I remember Your Honor correctly, Your 
Honor said you could not pass upon it until it was written up. 

45 The Court: I could not pass on the motion until it was 
written up. 

By Mr. Hayden: Therefore, I had the reporter transcribe it. But 
the motion was made subsequent to the conversation, but I think all 
the conversation with the agent should be stricken out. 

The Court: It is the first objection which is sustained, and so it 
appears in the transcript, but as a matter of fact, I did not see how 
any one could keep this entirely straight. I subsequently reversed 
my ruling yesterday, but I think I committed error. 

Whereupon the witness was asked by counsel for plaintiff what 
talk if any witness had with his brother John about the place of 
business at Ninth and E Streets, to which question objection was 
made by counsel for defendant which objection was sustained where¬ 
upon counsel for plaintiff offered to prove by the witness on the stand 
that witness on several occasions had a conversation with his 

46 deceased brother John in which there was urged an agree¬ 
ment for an equal partnership between them in the business 

located at Ninth and E Streets, and that it was agreed between them 
that the money which witness had left in the business at 514 Ninth 
Street, namely the money to which he was entitled as salary, but 
which he had not drawn, would be applied on account of his inter¬ 
est, and further, that a part of the consideration for the agreement was 
the long and faithful service of plaintiff to his deceased brother; 
and that there was a distinct agreement and understanding for the 
formation of an equal copartnership in the business at Ninth and 
E Streets, and that such copartnership was then formed and was 
not to take effect at some future time; that in a previous conversation 
John Janes had stated to the plaintiff that John would make plaintiff 
a partner when he, John, bought another place of business, and that 
the copartnership agreement actaully entered into was in the per¬ 
formance of that promise and agreement and pursuant to it; that 
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it was agreed with the plaintiff and his brother John that the Ninth 
and E Streets place should be conducted as a near-beer establishment 
during the continuance of the war, because of the inability to obtain 
supplied for the manufacture of candy, and also that the necessary 
alterations in the establishment for the conduct therein of a candy 
store should be made when the supplies could be obtained; that the 
place in question was conducted as a copartnership between witness 
and John Janes for the sale of soft drinks until the death of John 
Janes. The Court rejected said offer or proof on objection of counsel 
for the defendant, to which exception was noted and allowed on be¬ 
half of the plaintiff. Witness testified that the place of business at 
Ninth and E Street was carried on as a near-beer saloon for a year. 
Thereupon the following occurred: 

Q. “Tell us whether or not your brother John ever said to you 
that he knew that you were earning more money or worth 
47 more money than you were getting ?” 

By Mr. Patterson: “I object, if Your Honor please.” 

Whereupon counsel for plaintiff offered to prove by witness on the 
stand that John Janes, on several occasions stated to witness that 
John knew witness was earning more money than he was receiving, 
and counsel for plaintiff also offered in evidence the answer filed 
herein, and especially that part of said answer in which the defend¬ 
ant says that she had frequently heard her husband state to the plain¬ 
tiff that he was paying him (meaning the witness on the stand) more 
than he earned. Counsel for the plaintiff also renewed the motion 
made at the opening of the case that the court call the plaintiff to 
testify, in the exercise of the court’s descretion, but the court, upon 
objection of counsel for defendant rejected said offers — proof and 
overruled said motion, to each of which rulings exceptions were duly 
noted and allowed on behalf of the plaintiff. It was conceded by 
counsel for defendant that plaintiff was never paid nor did he ever 
receive any part of the proceeds of the sale of the lease of the prop¬ 
erty at Ninth and E Streets. Witness testified that he asked de¬ 
fendant three times to give him half of said proceeds and that she 
told him that when she sold the place she would give him half the 
money, and after she sold the place she refused to do it. 


John Gavounos, another witness for plaintiff, being first duly 
sworn, testified as follows: 

That he had known John Janes from the time witness came to 
this country in May, 1914; that he talked with John Janes every 
day and talked with him at the Ninth and E Streets place; that he 
told John it would make a nice lunch room and asked John to give 
him a little corner and let him do business there, and John told wit¬ 
ness he was sorry, but that Frank was his partner and Frank could 
sell it any time he wanted to; this conversation took place about a 
month after John bought the Ninth and E place, that he 
48 talked with John on that comer lots of times, at 514 Ninth 
Street, and at 529 Sixteenth Street, Northwest, Mrs. Nichol- 
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sons house; that he frequently talked with John at the corner 
place as he wanted it for a lunch room. 

Cross-examination: 

That he saw John Janes the day he bought the Ninth and E Streets 
place and offered $500 for an interest, and John said “I cannot, I 
got my brother Frank”, I am sorry, but if my brother Frank wants, 
he can do with it as he wants; he can sell it any time he wants; only 
I bought this place, it is absolutely for my brother Frank.” He 
asked John to give him a stand inside and offered him $500 and 
John told him he could not do that because he had a partner in the 
place, his brother Frank; that he had these talks with John two, 
three or four different days. Whereupon plaintiff rested. 


Defendant’s Testimony. 

Victor Kissal, called on behalf of defendant, testified, that he 
had been in this country sixteen years; that he is Chairman of the 
Greek Community under the Greek Church; that he operates the 
Century Lunch Rooms, five in number; that he knew John Janes 
in his life time, and also his brother Frank Janes at John’s place 
of business 514 Ninth Street, that he was working around there gen¬ 
erally the same as other clerks; that he was in 444 Ninth Street and 
that up to the time of his death John Janes had charge of it; that 
he never saw Frank there; that he never heard John Janes say any¬ 
thing except that the place belonged to himself; that when he was 
trying to sell the lease he had a conversation with Frank Janes; that 
Frank told him the thing for Mrs. Janes to do was to sell the place 
at 444 Ninth Street, that she could not run both places; witness was 
trying to sell the place at 444 Ninth St., in Baltimore, he remembers 
distinctly that Frank told him Mrs. Janes would get good money out 
of the bar; he never mentioned anything about getting anything out 
of it. Witness’ place of business 309 Ninth Street Northwest 
49 is one square away from 444 Ninth Street. 

Cross-examination. 

By Mr. Marshall: 

Q. How often were you at 444 9th St., Northwest? A. I was at 
the store 444 Ninth Street almost every day when John was living. 

Q. You never heard John say he owned the place? A. He told 
me he had gotten the place for himself * * * 

Q, You never heard heard him say particularly anything about 
the ownership of the place one way or the other? A. He told me he 
got the place; he came over to my place one day and said, “I done a 
good job to-day”; I said ‘‘What is it John”; he said “I got the place 
on the corner there Ninth and E Streets, the bar; I got the place for 
myself. “Th er until the death of John Janes, he was the manager 
of the place at 444 Ninth Street. 
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Q. Did he manage that place? A. Yes, sir. 

Q. He was in there? A. John himself managed that near-beer 
place. He was manager of both places up there at that place. 

Q. Was he managing that near-beer place? Was he in there at¬ 
tending to the work? A. He was not attending to the work behind 
the counter or bar, but at the time he was there he was in charge of 
it, he had his apron on. 

George Sackos, another witness for the defendant, being duly 
sworn, testified as follows: 

That he was employed at 514 Ninth Street by John Janes and 
knows plaintiff; that he never heard plaintiff say anything as to the 
purchase of the Ninth and E Streets place, and being asked whether 
he had heard plaintiff express any opinion, or say anything about 
the purchase of the Ninth and E Streets place bv John Janes, wit¬ 
ness stated, that it was the first day John took tne place, about 11 
o’clock, when the man who delivered near beer came to 514 Ninth 
Street while witness was standing in front of the door, and told John 
Janes that the Ninth and E place was waiting for him, and that he 
could come down and take charge of it; that plaintiff at that time 
was right across the candy counter at the cash register and witness 
asked John what was going on and John replied that he was going 
to take charge of 444 Ninth Street; that witness went over to Frank 
who said to witness “George what is going on” and witness replied 
“Don’t you know that John got the place at 444 Ninth Street”, and 
plaintiff said “No”; that plaintiff remained silent a couple of min¬ 
utes, and said “Do you know that this man expands himself 
50 out too much in business and I am afraid some day he will 
fall down; I said “Frank as long as he can get away with it 
we will give him credit; that plaintiff then proceeded to tell witness 
that he, the plaintiff, did not like business, a big business, he wanted 
a business he could run himself without helpers, so he could work 
eight or nine hours a day, on account of his health; and if ever I can 
get in a business so that I can make a business for myself; that he 
worked in 514 Ninth Street behind a counter with plaintiff, selling 
candy and working at the tables and doing everything there was to 
do ; that John Janes employed witness and others and discharged the 
employes; that he did not know if Frank was manager, he never 
heard of it, and Frank never gave witness orders; and he never heard 
him give orders to others; that witness received $40 a month and his 
meals; and commenced work at 514 Ninth Street in October, 1917, 
when his family came over from New York; that he later got $45 a 
month, and was receiving $50 a month when John Janes died; that 
Frank Janes received about $18 a week, $16 or $18, the last two 
years before John’s death, which was more than the wages of wit¬ 
ness; that plaintiff worked at 514 Ninth Street after John Janes died; 
that he never heard Frank say a word about an interest at 444 Ninth 
Street. 

On cross-examination witness testified that the conversation be¬ 
tween him and plaintiff testified to by him, took place the first day 
John Janes got the Ninth and E place, on Friday; that after he heard 
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John Janes told that the Ninth and E place was waiting for him, wit¬ 
ness walked over to plaintiff at the cash register and plaintiff asked 
him what was going on, because he saw something was going on; 
that this was the first time witness knew anything about the Ninth 
and E place; that Frank heard everything that was said, but asked 
witness immediately after what was going on. Witness was asked 
the following questions: 

Q. Frank then said to you, I believe, at the same time, that 

51 he (Frank) wouldn’t run a business unless it was a one man 
business? A. Yes. 

Q. He would not have any business where he was in with anybody 
else? A. No. 

Q. Do you know what made him say that? A. What is that? 

Q. Do you know what made him say that? A. His health is very 
bad he said, and he will be satisfied if he is able to get a small place, 
a fruit place or soda fountain; so that he can run the business for 
himself. Witness further testified that Frank worked like the rest. 
That witness got to the store at half past six or seven o’clock in the 
morning, and left about nine in the evening; that Frank came in 
the morning, at eleven or eleven thirty and stayed until about twelve 
when closing up; that he never knew of Frank paying off anybody 
there; that when Frank left the store many times witness was left 
in charge. 

Harry A. Grant, another witness for defendant, testified substan¬ 
tially as follows: 

That he is an attorney at law and engaged in practice at the time 
of John Janes’ death; that he represented the defendant when the 
lease on the Ninth and E Streets place was sold, and had several con¬ 
versations with her at 514 Ninth Street; that at the times of the 
conversations Frank Janes was in and out of the place, but witness 
does not know whether plaintiff heard the conversations between him¬ 
self and defendant; that Frank never took any part in the conversa¬ 
tions. 

Peter Sackos, another witness for the defendant, testified sub¬ 
stantially as follows: 

That he is a brother of defendant and was working at 514 

52 Ninth Street, in May 1918, as candy seller and soda clerk; 
that during the month of May 1918, witness heard plaintiff 

Frank Janes and John Janes in a conversation or argument in the 
kitchen, and went back to see what was the matter; that he heard 
John Janes ask plaintiff what he wanted him to do, whether he 
wanted him to put plaintiff in as a partner in his place of business, 
and John Janes said “No, I will never do it”, and Frank said, “I 
don’t want to be a partner in your place of business, I only want 
George Sackos chased away from this place”; that plaintiff remained 
about five minutes after the argument, stayed there a day or two, 
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and then quit and returned to work two or three days thereafter; 
that about two months after John Janes’ death, witness had a con¬ 
versation with plaintiff about the Greek business people in Washing¬ 
ton, and plaintiff told witness he did not care to go in business and 
wanted a job for about eight hours a day; that about two weeks after 
the Ninth and E Streets place was sold, while plaintiff was decorat¬ 
ing the windows at 514 Ninth Street, after twelve o’clock at night 
for the next day, plaintiff told witness that witness’ sister had plenty 
of money from the sale of the bar room and was making plenty 
of money at 514 Ninth Street and in a short time would take them 
all back "to Greece; that at that time plaintiff said nothing about hav¬ 
ing an interest in the Ninth and E place, or about having been a 
partner there; that plaintiff remained at 514 until Easter of 1918; 
that witness was paid $40 a month and his board, and was hired 
by John Janes, who also hired the other employees; that he did not 
know whether Frank ever hired anybody; Frank Janes never gave 
witness any orders. 

On cross examination witness testified that the argument referred 
to by him occurred at the end of May 1918, and witness was in the 
ice cream parlor ten or fifteen feet away when it was commenced; 
that witness does not know whether plaintiff was absent after the 
argument on account of sickness or not; that plaintiff was working 
about twelve hours a day; that witness was seventeen or eighteen 
years of age when he commenced working at 514 Ninth Street; that 
he had one or two conversations with plaintiff as related by 
53 him. Witness testified that when the argument which he 
mentioned started, he was “right in front of the store”. That 
John Janes hired Daisy Sullivan and paid her, on one occasion giving 
her a box of candy also. He paid off all the help. 

Popy Sackos, another witness for defendant, testified substan¬ 
tially as follows: 

That she is sister of defendant and worked at 514 Ninth Street for 
fine months before John Janes died, and was there in May 1918 as 
cashire. That about the month of May 1918, she overheard a quar¬ 
rel or argument between John Janes and plaintiff, in which John 
asked, “What do you want from me? Do you want me to put you 
in my business? I will never do it, I will never do it,” and Frank 
replied, “I do not want any of your business, I do not want to be 
put in as a partner but the only thing I want you to do is to fire 
George Sackos from this business, this place, 514; “that at the same 
time John Janes refused to fire George Sackos; that on the same 
occasion John Janes told plaintiff there was a place at Thirteenth 
and Pennsylvania Avenue to open a place for plaintiff, and plaintiff 
refused, stating he did not want a place; that during the time wit¬ 
ness was employed, she never heard plaintiff make any claim that 
he was a partner at Ninth and E. 

On cross examination witness testified she was at the cashier’s 
desk when the argument started, at the middle of the store, twenty to 
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twenty-five feet away from the kitchen; that she went to the kitchen 
about five minutes after the argument started and Peter Sackos was 
there, went there with her; that the statement of John’s which witness 
related, was the only thing she heard, she got scared when she went 
nearer; that she did not hear the plaintiff ask John Janes to give 
him papers showing that he, plaintiff, was a partner in the Ninth and 
E place; that she never heard John say to plaintiff that his word was 
as good as any paper and that when the was was over, they could 
convert the place and would then draw papers, but that Frank 

54 was a partner and did not need any papers; that Peter Sackos, 
her brother, was not present when the part of the conversation 

relating to the Thirteenth and Pennsylvania Avenue place as testi¬ 
fied to by witness, took place. Witness further t^tihed that, Peter 
Sackos was present when the part of the conversation relating to the 
Thirteenth and Pennsylvania Avenue — took place, but she does 
not know whether he heard or not; that was part of the same 
conversation and Peter Sackos was there cleaning up the tables; that 
plaintiff was away three or four days after t^e quarrel, but witness 
does not know whether his absence was due to ill health or not. 

Louis Dounis, another witness for defendant, testified substan- 

tantiallv as follows: 

%> 

That he has been engaged in the confectionery business for a num¬ 
ber of years and purchased from the defendant the lease on the Ninth 
and E Streets place; that he arranged for the purchase of the lease 
at 514 Ninth Street; that plaintiff was there when witness talked with 
defendant, behind the counter; that some times plaintiff was close 
enough to hear about five or six feet away what witness was saying 
to defendant, some times he was behind the counter; that a few days 
after witness purchased the lease, plaintiff was there and expressed 
his best wishes and told witness it was a good place; that plaintiff 
said nothing to witness about having been a partner in that place, 
or who owned it before; that plaintiff never at anytime said anything 
to witness about having been a partner with his brother at Ninth and 
E; that plaintiff never said anything to witness about the Ninth and 
E place during the negotiations for sale to witness, and witness never 
talked with defendant in plaintiff’s presence about it during that 
time; that he talked with defendant in the store, but does not know 
whether plaintiff heard the conversation. 

55 John Lamprinos, another witness for defendant, testified 
substantially as follows: 

That he knew John Janes one or two years and talked with him 
in regard to the Ninth and E place many times in his place at 514 
Ninth Street, when plaintiff was in the place; that plaintiff was not 
far from him, but he never spoke to plaintiff; that witness spoke to 
John about buying the lease on Ninth and E Streets and when this 
occurred Frank was working in the place, but witness does not re¬ 
member how close; Frank went by him while he was talking to John. 
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That the distance between the counters is about five or six feet; that 
on one occasion when he was talking to John Janes, Frank was right 
opposite John Janes office, wffiere he was packing candy, about five 
or six feet away. 

On cross-examination, witness testified that he was very anxious 
to get the place; he even went over to John’s home, and John told 
him he wanted the place for himself. 


John W. Staggers, another witness for defendant testified sub¬ 
stantially as follows: 

That he has been a member of the bar of the District for ten years; 
that he has an office in New York, and also an office in the Columbian 
Building, in this city which he has recently bought that at the time 
of the death of the late Daniel Baker, he was associated with him; 
that he had represented John Janes in business for some two years 
prior to his death; that he had an intimate knowledge of his business 
affairs; that he (John) would ask his opinion on practically every¬ 
thing, and saw him on personal matters; that he was John Janes’ 
attorney at the time he bought 444 Ninth Street, that John came to 
his office and told him he had an option to buy it, and asked him 
whether he thought it was a good business proposition; that one 
night he stepped into the store, and discussed the matter with John. 
At this point in his testimony witness was asked the following ques¬ 
tions : 

Q. Do you mean to tell us what he (John Janes) said in Frank’s 
presence? A. On one occasion Frank was present. 

56 Q. What was said then? A. At that time after he con¬ 

sulted me about it “I said I thought it was a good business 
proposition.” 

Witness said he asked John if he intended to run it himself, or 
whether he intended to establish a place of business, or sell it at a 
profit; John said he intended to open it up for himself, and after he 
got a good paying business established, one that he could afford, if 
he could afford it, he wanted to work Frank in some time, give him 
a working interest in it; that this was possibly ten days before the 
death of John Janes the last time witness saw him and talked with 
him. This conversation w T as in his store at 514 Ninth Street North¬ 
west. That Frank did not say anything; he did not make any re¬ 
mark one way or the other. That he is not now attorney for Mrs. 
Janes, and has no interest in this case. That witness was one of the 
attorneys for the estate wffien the lease was sold; asked if plaintiff 
was ever present when there was any conversation relating to the 
selling of the lease, witness replied “no, he never came to the office 
about it. He never discussed or talked about the sale of the lease. 
I never talked to him about it;” that witness knows of a settlement 
being made with plaintiff for his services, immediately after John 
Janes bought his brother Constantine’s interest in 514 Ninth St.; 
that the amount agreed on between Constantine and John as due the 
plaintiff for services was $1,200; that plaintiff wanted to purchase 
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some oil stock in a company in which witness was interested, and 
John advised him to buy it, and offered to pay and did pay for it 
for plaintiff; that the original subscription for the stock ran around 
$500 or $600 subject to $100 one way or the other; and the stock 
was delivered to plaintiff. Thereupon counsel for defendant offered 
in evidence the following document which was marked for identifi¬ 
cation “Defendant’s Exhibit No. 1” and is as follows: 

“Washington, D. C., 

“June 4, 1918. 

57 “Washington, D. C., 

“June 4,1918. 

“Received of John Janes the Sum of Twelve Hundred and Eighty 
Two Dollars ($1,282.00) in full and complete settlement, discharge, 
release and acquittance, of all and any money due me for personal 
services rendered as clerk at 514 Ninth Street, Northwest, com¬ 
mencing on or about Janurary 1, 1912, and ending on or about April 
1, 1917. 

“Witness My Hand and Seal this fourth day of June, A. D. 1918. 
(Signed) FRANK JANES, [seal.] 

Witness further testified that the subscription to the oil stock was 
prior to the execution of the foregoing paper. On Cross Examina¬ 
tion witness testified that the subscription and contract for the oil 
stock were dated November 15, 1917, and according to witness’ recol¬ 
lection for the subscription was for more than 300 shares, that one 
subscription might be at $1 a share, another at $1.62, and another 
at $2. 

Witness was asked the following: 

Q. Did you have anything to do with this receipt (indicating). 
A. I did not, but I do know 7 that it w 7 as signed by Frank because he 
(John) told me that in Frank’s presence. 

That John Janes told witness Mr. Toomey had settled with plain¬ 
tiff for his services. Asked whether John Janes told witness that the 
first receipt included the money paid for the oil stock—this $1,282— 
was partially represented by the money paid by John for the oil 
stock, witness replied, “He told me this was in full settlement for 
everything due to Frank up to date, and that he was under no ob¬ 
ligation to Frank.” John did not tell witness how much cash had 
been delivered to Frank in the settlement; that witness had a num¬ 
ber of conversations with John when Frank was present, but this one 
particularly in which he referred to Frank, w 7 as the one witness spoke 
about; that Frank w 7 as standing there when they were talking and 
w r as a party to it and overheard it; that on that occasion John said 
he w 7 ould start the business, and after he got it going, and got it on 
a good paying basis, if he could do it, he proposed to give 

58 Frank a working interest in it; that he did not know of John’s 
intention to give Frank a working interest until he asked 
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John about it; that he did not represent John in obtaining the lease 
but was consulted about it; that the conversation referred to was a 
week or ten days prior to John’s death; that the $1,282 mentioned 
by witness was for sendees rendered; and that John told witness it 
was for back pay that John and his brother Constantine owed Frank 
for work done there. John told him that the receipt was a full set¬ 
tlement of every claim of every description that Frank had against 
him; and asked me if it was in legal form; that the reason he did 
not have me attend to it was, that I was in New York. That he did 
not represent John in the purchase of the lease, but was consulted 
as to the advisability of taking it over, and latter on endorsed his note 
at the bank when he needed money. 

Witness was asked the following: 

Q. Do you know whether or not that was a paying business at 
that time? A. Only from what John told me. Up to the time of 
his death he had not made a dollar; he was losing money. 

On Redirect Examination witness testified that when John and 
Constantine Janes dissolved partnership, Constantine received 
$1,000.00 for his interest. John assumed the $1,282 owed Frank, 
and all debts and obligations; that witness endorsed John’s note at 
the Franklin National Bank to borrow money to pay them. Of 
course John was manager at 514 Ninth Street. That he has retired 
as Attorney for Mrs. Janes, as he cannot attend to her affairs he asked 
her to employ other Counsel. 

On Recross-examination witness testified he did not know who was 
in charge of the business at 514 Ninth Street only knew that John 
was running it when he was there. 

59 Mrs. Androneke Janes, defendant, testified in her own 
behalf substantially as follows: 

That she was married May 10, 1916, and John died September 20, 
1918, and plaintiff was working at 514 Ninth Street ever since she 
was married; that witness never did say to plaintiff that her husband 
had told her plaintiff w T as a partner at the store at Ninth and E, 
and plaintiff never claimed he was a partner at the Ninth and E 
place; that the first she heard that plaintiff claimed an interest in 
the Ninth and E place was from her counsel June 5, 1919, after her 
husband’s death. 

On Cross Examination witness stated she never talked with plain¬ 
tiff about anv interest he had at Ninth and E; that she knows Mr. 
Greenburg who filed the injunction suit about the Ninth and E 
place; that Mr. Greenburg came and talked with her about getting 
a lease on part of the Ninth and E place; that plaintiff was working 
in the place when she talked with Mr. Greenburg; that Greenburg 
did not ask for a lease, just asked for permission to stay there and 
she refused to give him a lease because she intended to sell the 
place; that she did not tell Greenburg at that time that she did not 
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give a lease because there was somebody else interested in the place; 
that she did not at that time turn to and talk to plaintiff in Greek 
after she had made that statement to Greenburg; that only her 
brother George Sackos was there when Greenburg was there, and 
plaintiff was working near a window on the opposite side of the room, 
and Greenburg went over there and they had a conversation; that 
witness was right in the middle of the room, that the room is about 
one and a half times longer than this room, talking herself, her 
brother and Mr. Greenburg, and plaintiff at that time was beside a 
window; that she never spoke to plaintiff and plaintiff never spoke 
to her about any interest of plaintiff in the Ninth and E place, and 
she never said she would give plaintiff half the money she would get 
from the sale of that place, and saw no reason why she should give 
him the money. 

60 Constantine Janes, a witness for plaintiff, being further 

cross examined, testified substantially as follows: 

That Vincent Toomey did not represent witness in the controversy 
over the sign “Janes Brothers” at 514 Ninth Street, after witness 
dissolved partnership with his brother John. 


Rebuttal Testimony for Plaintiff. 

Samuel Greenburg, a witness called by plaintiff in rebuttal, 
testified substantially as follows: 

That when the Armistice was signed, plaintiff was conducting the 
business at Ninth and E and thereafter talked with defendant about 
a lease; that the conversation was at the candy store 519 Ninth Street; 
that witness wanted a lease of the space in the store at Ninth and E, 
and military supplies and jewelry; that defendant told witness she 
could not give him a lease, not a long term, because she had to con¬ 
sult others who were interested in the Ninth and E place; that wit¬ 
ness saw plaintiff at the time this conversation took place; that as 
soon as witness ceased talking to defendant, defendant talked to plain¬ 
tiff in the Greek language. 

On Cross Examination witness testified that he had papers pre¬ 
pared for a lease at Ninth and E, but they were never signed, the ex¬ 
cuse that defendant gave him being that she had to wait for some¬ 
body else to sign it; that witness claimed he had a verbal lease and 
sought to remain at Ninth and E, that defendant did not speak much 
to him; her brother was spokesman, the young fellow sitting there, 
George Sackos. 

Frank Janes, plaintiff, recalled for further examination, testi¬ 
fied in his own behalf as follows: 

That he did not have a conversation with the Witness Kissal a 
few days after John Janes’ death, and did not tell Kissal that the 
thing for defendant to do was to sell the place at Ninth and E and 
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continue to operate 514 Ninth Street; that he did not have 

61 a talk with the witness Kissal in Baltimore in which he told 
Kissal that defendant would make money out of the bar; 

that he was not in the candy store on Ninth Street when a man 
named Wilson came to the door and said to John Janes “The place 
is ready, and Mr. Savage is waiting for you to take charge of the 
placethat George Sackos did not then come over and witness did 
not ask him, “George what is going on”; that George did not say to 
witness, “Don’t you know that John got the place at 444 Ninth 
Street?”; that plaintiff did not say to George Sackos “Do you know 
that this man expands himself out too much in business and I am 
afraid some day he will fall down?”; that plaintiff did not say to 
George Sackos that plaintiff was afraid some day his brother John 
would fall down, that he expands too much”; that witness did not say 
to George Sackos on that occasion that he, witness, never liked to be 
in a big business, but if he ever got any business so he could run it 
himself and have no helpers, so he could work eight or nine hours a 
day, because his health was bad; that he did not tell George Sackos 
that he would like to get a place so he could work eight or nine hours 
so he could improve his health; that George Sackos was never left in 
charge of the store when John Janes went out; that he never saw 
the witness Harry Grant around the store, and never heard a con¬ 
versation between him and defendant or any of her brothers at 444 
Ninth Street; that he saw Mr. Grant two or three times speak to de¬ 
fendant, but he was doing his work packing boxes forty feet away 
from them; that he asked George Sackos once who this gentlemen was 
and he said that he was a lawyer; that in May 1918 witness and John 
had a dispute in the kitchen of 514 Ninth Street, but they were not 
mad with each other, and witness does not understand what the word 
“quarrel” means in English; witness further testified through an 
interpreter that he did not have a quarrel with his brother in the 
kitchen at 514 Ninth Street in May 1918; and that there was no loud 
argument between him and his brother at that time; that at 
twelve o’clock at night John came in and called witness in 

62 the kitchen and they talked, but not loud and were not mad 
at all; that at that time John did not say to plaintiff “Frank, 

what did not want him, John, to do”—whether he wanted him to put 
him (Frank) in as a partner in his place of business; witness did 
not tell his brother on that occasion, “I don’t want to be a partner in 
your place of business, I only want George Sackos chased away from 
this place of business”; that witness did not have a conversation with 
Peter Sackos about two months after John Janes died and did not 
say that he, witness, did not care to go into business and wanted a 
business of about eight hours a day; that on the occasion of his talk 
with John in the kitchen in May 1918, he told John he wanted to 
get away and see a doctor; and John told him he could not get off 
that day as they were busy, but he could go to the doctor and come 
back to work, that witness told John he had plenty of help, and John 
replied that his brother-in-laws were not worth a cent; that John told 
witness that if he was sick he could go to the doctor, and he went 
to the doctor; that on that occasion witness asked John why not give 
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the papers of the partnership they had at 444, and John answered 
“I know you are a partner down there, and you need not worry about 
that. I got you partner down there and I want you to stay in this 
place and take care of the business, not the saloon, but in the candy 
store”; and witness said that John told him that his word was as 
good as any paper, that he was witness’ brother and he did not have 
to have any paper; that John told him he would put him partner at 
444, as he said before that his word was as good as anything else, 
and that when the war was stopped he would draw the papers, and 
then they would remodel the place from a saloon to a candy store; 
that John told witness that if he was satisfied to sell the place or rent 
the lease, and whatever money they get out of it, to divide it up, 
and witness said he was satisfied with that; thereupon counsel for 
defendant objected to the testimony of this witness in rebuttal, and 
the following occurred: 

63 By Mr. Marshall: v ] 

Q. Tell exactly what was said in that conversation. A. He said 
that John said that if he was sick he could go to the doctor and then 
he went to the doctor. 

Q. Is that all the conversation? A. He said that Frank asked 
John, “Why not give the papers of the partnership they had at 444,” 
and John answered, “I know your partner down there, and you need 
not worry about that. I got you partner down there, and I want 
you to stay in this place and take care of the business, not the saloon, 
but in the candy store”; and he said that John told him that his 
word was good enough as any paper; that he was his brother, and he 
did not have to have any paper. 

Q. Has he told us everything that he said and that John said in 
that conversation? A. After they got through in the kitchen they 
opened the door and saw Peter and his sister. 

Q. He is not answering my question. All I want to know is if 
that is all he said, and all John said. All the rest of this is taking 
up time. 

A. He said that John told him- 

By Mr. Patterson: The question was whether it was- 

The Court: Suppose you let him say this, and then you will have 
a right to object. 

A. He said that John told him that he would put him in partners 
at 444, as he said before that his word was as good as anything else, 
and when the war was stopped then he would draw the papers, and 
then the place—they would remodel it from a saloon, near-beer 
place, to a candy store. And also, he told Frank if he was satisfied, 
to sell the place or rent the lease, and whatever money they 
would get out of it, to divide it up. Frank said he was 

64 satisfied with that. 

By Mr. Patterson: I object to that testimony on this ground— 
the defendant, through witnesses who are not agents of the 
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dead man, have testified to certain statements passing between Frank 
and John Janes. It is perfectly proper in rebuttal to ask this wit¬ 
ness if those statements were made by each of them. If he goes 
outside of the scope of that conversation and attempts to state certain 
alleged admissions of the partnership existing between him and the 
dead man, he is going into the forbidden field, and I object to the 
testimony, and I move that it be stricken out. 

The Court: What was this responsive to Mr. Marshall—what testi¬ 
mony? 

By Mr. Marshall: It was in response to testimony introduced by 
Peter Sackos and Popy Saekos, the young lady, that they overheard 
a quarrel between John and his brother in the kitchen; that they 
went back there, and that they heard John say to Frank, “What do 
you want me to do, make you a partner in my business? I will 
never do that.” Now, they opened up the whole question of what 
occurred in the conversation in the kitchen, and we have a right, 
I submit, to go and state the whole conversation, not merely to say 
“no,” a blanket denial, but we have a right to go into the entire con¬ 
versation that occurred between Frank and John in the kitchen of 
the candy store. 

The Court: I do not know whether you have a right to go any 
further thaf the denial. 

By Mr. Patterson: I .move to strike out the question and answer 
immediately preceding this. 

By Mr. Marshall: We have some authority that covers that par¬ 
ticular proposition, the fact that when he gives testimony that he 
denied that that occurred. I believe that is Your Honor’s ruling 
in that matter. 

The Court: Yes. 

By Mr. Marshall: But on the express proposition as to whether 
this entire proposition can be gone into we are without author- 
65 ity of statute. 

The Court: I do not think it can be done. 

By Mr. Marshall: Your Honor ruling that way will allow us an 
exception. 

The Court: Yes, I will reserve you an exception. 

By Mr. Patterson: And all the balance of this goes out. 

By Mr. Marshall: Your Honor, there is a rather singular situation 
in this, that a witness has testified to this conversation with his 
brother, and no objection was interposed, and it was only upon the 
subsequent question that, for the first time, a question was raised in 
the way of a motion to strike it out. The testimony was not ob¬ 
jected to when the testimony was first given by our client. 

The Court: I think that testimony remains in; that was not 
objected to. 

By Mr. Hayden: I think the record will show that they were open¬ 
ing up the whole question. 

The Court: I recall some testimony was adduced as to something 
John Janes said about Mr. Toomey, by the plaintiff. I recall that. 
That was admitted without objection. I would have excluded that 
if there has been an objection. 
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By Mr. Hayden: There is one. 

By Mr. Patterson: I do not believe that counsel can, by failure 
to interpose an objection, set aside a statutory provision. Now, the 
language of the statute is plain. 

The Court: I think the authorities are against you on that, Mr. 
Patterson. I think the authorities hold that the objection must be 
raised at the time. 

By Mr. Patterson: If it were a common law rule of evidence, that 
would no doubt be the rule too. 

I think there is a specific motion made to strike out the answer 
to the question which the court holds may remain in. I made that 
the last thing before we adjourned. 

The Court: You made a motion to strike out before the 

66 question was answered. I ask you to waive your objection 
because of the difficulty of remembering what was said at the 

time. 

By Mr. Patterson: Your Honor will recall that after the question, 
which the Court said might remain in was answered, and after the 
Court had tentatively allowed the witness to answer, and now I 
renew my motion to strike it out. 

The Court: I sustain that motion. 

By Mr. Marshall: I meant the other question and answer imme¬ 
diately preceding that which the Court says could be answered sub¬ 
ject to the objection. 

By Mr. Marshall: There was a series of questions propounded 
through the interpreter, concerning a conversation in the kitchen 
between Frank and John. That in response to those questions Frank 
testified at some length to what that conversation had been; about 
what John had said to him and about John saying that the Sackos 
brothers were no good; and that Frank said if he was sick and wanted 
to get off and words to that effect; and also Frank testified concerning 
the statement alleged to have been made by John, about why not give 
him the papers, and John said, “You are my partner, and my word 
is as good as any papers, and when the was is over I will give you 
papers when we can get sugar and open up this candy establishment.” 

I am not repeating verbatim, of course. It was without any objection 
at all, and this was the first time this objection was raised. 

By Mr. Patterson: My motion is at this time to exclude that por¬ 
tion of that particular answer in which he stated in substance that 
John had promised him an interest in the candy store and that he 
was asking for a writing to indicate it; that portion of the testimony. 

By the Court: If that was subsequent to your objection I sustain 
it; if prior to your objection, I overrule it. 

By Mr. Marshall: That portion of it was prior to the objec¬ 
tion. 

67 By Mr. Patterson: I move to strike it out on two grounds : 
First, that the answer was not responsive to the question. 

The question was: “tell all that was said.” That is the substance 
of it. Through this interpreter he brought in this long-involved 
answer, in which he made that statement. I move to strike out 
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the answer for that reason and on the further ground that it is 
not in keeping with section 1064 of the Code. 

The Court: I overrule the objection. 

The Court: The ground of my ruling is that the objection is not 
complete. 

By Mr. Hayden: It will take a little time, but I would like to 
have the stenographer refer to his notes to verify that fact. 

By Mr. Marshall: Mr. Patterson concedes that was before the ob¬ 
jection. 

Bv Mr. Hayden: I do not claim much for my memory, but I do 
not recollect that it was that way. 

The Court : As I recall it, it was to the next question. I asked 
Mr. Patterson to suspend until the interpreter got through the 
difficulty of interpreting what the witness said. It would have been 
difficult for the interpreter to have translated the answer after a 
considerable argument; and after that, I sustained the objection, 
but as to what occurred prior to that, I overrule the objection. 

Witness fruther testified that he never talked about the Ninth 
and E place with George Saekos or Peter Sackos; that after the 
talk between witness and John in the kitchen, witness saw Peter 
Sackos at the soda fountain when they came out which is about 
sixty to sixtv-five feet from the kitchen, and witness said Popy 
Sackos was at the cash register, about sixty-five feet from tne 
kitchen. Witness further testified that $500 was paid for the oil 
stock that he got. Witness was shown receipt (defendant’s Ex¬ 
hibit No. 1) and asked if the $1,282 was paid to him. There- 
68 upon counsel for defendant objected, on the grounds that 
the consideration for a sealed instrument could not be de¬ 
nied, and, that, because the matter of this release was handled by 
Mr. Toomey, and not the witness Staggers; and said objection was 
by the Court overruled. Witness further testified that he never 
expressed to witness Louis Dounis best wishes on the purchase of 
the lease at Ninth and E Streets, that he never spoke to him about 
the Ninth and E place; that defendant told witness Louis Dounis 
is her uncle; that witness never talked to witness John Lamprinos 
about buying the Ninth and E place and never heard Lamprinos 
talk to John Janes about it; that defendant told witness that Lamp¬ 
rinos is related to defendant. 

Thereupon the following occurred: 

“By Mr. Hayden: Your Honor, we understand that this evidence 
as to the payment of the $500 in checks received from Mr. Toomey 
is out of the record. That testimony has been object- to. 

By the Court: No, that is not out of the record.” 

George Sackos, recalled as a witness on behalf of defendant, tes¬ 
tified as follows: 

That he was present at 514 Ninth Street when Mr. Greenburg 
called to see defendant regarding the lease; that defendant did not 
say to Greenburg that someone else had an interest in the Ninth 
and E place, and that she could not grant the lease or permit; that 
defendant did not on that occasion turn to plainti|f and speak to 
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him in Greek; that he was present each time when Greenburg 
called. 

On Cross Examination witness testified that Greenburg called, he 
guesses, late in the afternoon one day, and asked to see Mrs. Janes. 
He does not remember the exact time; that he came two or three 
times and talked with witness and defendant; that plaintiff was 
in the store but not in the conversation; that Greenburg told de¬ 
fendant that he would like to get the store, 444 Ninth 
69 Street, would like to rent it and get a lease on it; that the 
third time Greenburg called, he showed papers and tried to 
get defendant to sign, and she told him she would do exactly as 
her attorney advised; that plaintiff was there in the store and wit¬ 
ness was always present when Greenburg called to see defendant; 
that defendant never talked to plaintiff about business matters, 
witness never watched to see what they were talking about; and 
that witness Lamprinos is a relative of defendant, but witness did 
not know exactly how he is related. 


Frank Janes, plaintiff, recalled in his own behalf, testified as 
follows: 

That he was present in 514 Ninth Street and saw witness Green¬ 
burg there and heard defendant and Greenburg talking; that he 
heard defendant say to Greenburg, “Cannot give you any more 
time than a month to stay there. I cannot give you no more lease 
except to stay by the month”; that witness heard Greenburg ask 
defendant for a lease, but defendant told him she could not give 
him a lease; that she had somebody else as a partner and that was 
the reason why she could not give him a lease; and that when de¬ 
fendant came out she told witness she gave Greenburg only thirty 
days time to stay in the place and did not sign a lease with him; 
and that this talk with defendant was in the Greek language. 


Androneke Janes, the defendant, recalled in her own behalf, 
testified as follows: 

That on the occasion of Greenburg’s call she did not say to him 
that she had a partner at 444 Ninth Street, and never said that 
somebody else was interested in the place; that she never spoke to 
plaintiff on that or other occasions; that witness George Saekos was 
there. 

On Re-Cross Examination, witness said that witness Greenburg 
came to see her three times for the same purpose each time; 
70 she Greenburg came to see her three times for the same pur¬ 
pose each time; she does not remember if plaintiff was there 
all the time, but remembers that one time plaintiff was selling can¬ 
dies quite a way from her; that she just remembers one time. 

The foregoing statement of evidence contains the substance of 
all the evidence in the case touching and concerning the issues 
therein. 
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I, Jennings Bailey, one of the Justices of the Supreme Court of 
the District of Columbia, do hereby certify that the foregoing state¬ 
ment of evidence in duplicate was prepared in accordance with 
Rule V of the Court of Appeals of the District of Columbia and 
includes all and only the evidence and exhibits in this case neces¬ 
sary to be included in the record on appeal, and esential to the 
decision on appeal. 

Given under my hand this 14th day of January, A. D., 1921. 

JENNINGS BAILEY, 

Justice. 

Serv ice of a copy of the foregoing statement of evidence is hereby 
acknowledged this 28th day of October, A. D., 1920. 

S. V. HAYDEN, 

Attorney for Defendant, Androneke Janes. 

Samuel V. Hayden, Esq., 

Attorney for Androneke Janes, 

Union Trust Building, City: 

You are hereby notified that the foregoing Statement of evidence 
was submited to the court on this 28th day of October, 1920. 

H. S. BARGER, 

Of Counsel for Frank Janes. 

Settled by consent. 

E. F. COLLADAY. 

P. H. MARSHALL. 


S. V. HAYDEN, 

THOS. H. PATTERSON, 

A ttys, for Defendant. 

[Endorsed:] No. 37,095, Equity. Frank Janes, plaintiff, vs. 
Androneka Janes, admx. etc., defendant. Statement of evidence. 
Submitted Oct. 28, 1920. Edward F. Colladay, attorney and coun¬ 
sellor at law, Union Trust building, Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3508. Frank Janes, appellant, vs. Androneke Janes, admx., etc. 
Court of Appeals, District of Columbia. Filed Feb. 16, 1921. 
Henry W. Hodges, clerk. 
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IN THE 


(Court of Appralo 

OF THE DISTRICT OF COLUMBIA 


January Term, 1921 


No. 3508 


FRANK JANES, Appellant 

vs. 

ANDRONEKE JANES, Administratrix of the 
Estate of John Janes, Deceased, Appellee 


BRIEF ON BEHALF OF APPELLANT 


This is an appeal from a final decree of the Su¬ 
preme Court of the District of Columbia dismiss¬ 
ing the bill of complaint, filed by Frank Janes, 
plaintiff below, against Androneke Janes, as ad¬ 
ministratrix of the estate of John Janes. 
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Statement of Case 

The bill alleges (R. p. 2.) that the plaintiff, 

Frank Janes, for some years prior to 1918, had 
been employed at a nominal wage of $10 per week 
by his brother John Janes, who conducted a store 
for the manufacture and sale of candies, ice cream 
and soda water, at 514 Ninth Street N. W., in 
this District. That in the early part of 1918, John 
Janes, admitting that his brother’s services were 
worth many times the amount paid therefor, prom¬ 
ised and agreed by way of further compensation, 
to secure another place of business which Frank 
and he were to operate as equal partners. That 
in pursuance of this agreement, which was as¬ 
sented to by Frank, John Janes on or about March 
5, 1918, acquired the lease of premises No. 444 
Ninth Street, at the corner of Ninth and E Streets 
N. W., as lessee for a term of ten years, taking the 
lease in his own name, and at the same time pur¬ 
chased the business then conducted at such place. I 

The place acquired had been operated as a saloon I 

and near beer establishment and was so continued I 

by John Janes, the agreement and understanding I 

being that at the conclusion of the war, when the I 

sugar situation had improved, John would remodel I 

the place and convert it into a candy and soda 
water establishment. In the meantime, Frank, at 
the request of John, continued to perform his regu¬ 
lar duties at the old place, No. 514 Ninth Street 
N. W. 

John Janes died on or about the 24th day of Sep- 
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tember, 1918. His widow, Mrs. Androneke Janes, 
was appointed administratrix of his estate. By 
virtue of an order of the Probate Division of the 
Supreme Court of the District of Columbia, she 
disposed of the lease of No. 444 Ninth Street, for 
the sum of $10,500. The administratrix refused 
to recognize the right of plaintiff herein to any 
part of the proceeds of the sale of said lease or to 
the profits derived from the operation of the busi¬ 
ness at 444 Ninth Street. 

In her answer (R. p. 6), the defendant denied 
substantially all the allegations of the bill, and in 
particular that John Janes secured the place at 
444 Ninth Street under a partnership agreement 
with his brother. It was further stated therein 
that the plaintiff received for his services $15 to 
$18 per week, including his meals, and that the 
defendant had “ frequently heard her husband 
state to the plaintiff that he was paying him more 
than he earned.” The answer further averred 
that the plaintiff had full knowledge of the nego¬ 
tiations for the sale of the lease referred to but 
made no claim to the defendant at that time or 
since that he was entitled to any part of the pro¬ 
ceeds of the sale or to any part of the proceeds of 
the business. 

The court below found (R. p. 10) that there was 
a promise on the part of John Janes to make his 
brother Frank his partner in recognition of 
Frank’s past services, but that the promise was to 
become effective when John had procurred a suit¬ 
able place, had converted it into a first class candy 
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store, and had put it on a paying basis after the 
war was over. That John died before the war 
was over and before the business at 444 Ninth 
Street had been established on a paying basis. 
From a decree dismissing the bill in accordance 
with this opinion, plaintiff appeals (R. p. 10). 

Assignments of Error 

Because of the bar of Sec. 1064, of the Code to 
the admission of testimony of a surviving party 
to the declarations and admissions of a decedent, 
motion was made at the opening of the case (R. 
p. 9), that the court call the plaintiff to testify 
in his own behalf, and the refusal of this motion 
is assigned as Error No. 1. This motion was re¬ 
newed in the course of the trial and again denied. 
(R. p. 28.) 

As has been stated above, the defendant in her 
answer, which was under oath, a sworn answer 
not having been waived by the plaintiff, went be¬ 
yond the mere denial of the allegations of the bill, 
and in referring to the question of the payment 
for Frank's services, said that she had “frequently 
heard her husband state to the plaintiff that he 
was paying him more than he earned" (R. p. 6). 
It is contended by the appellant that such a state¬ 
ment under oath had the effect of testimony by the 
representative of the deceased party and operated 
as a waiver of the protection of the statute from 
testimony of a surviving and adverse party and 
opened the door to the plaintiff not only to testify 
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in rebuttal of this statement, but also in regard 
to the entire transaction as well. The refusal of 
the court below to receive this sworn answer in 
evidence when offered by the plaintiff is assigned 
as Error No. 2. 

The plaintiff testified (R. p. 22), that for a per¬ 
iod of six years he did not draw all of his weekly 
wages, but left portions thereof to be invested in 
his brother's business; that in March, 1918, about 
the time the Ninth and E Streets place was bought, 
one Vincent Toomey, Esq., an agent and attorney 
for John Janes, gave him two checks for $250 each, 
representing money left in the business, and the 
question was asked (R. pp. 22, 28), “What did Mr. 
Toomey say to you at the time he gave you this 
$500 in checks?" and the witness replied that Mr. 
Toomey said that the rest of the money was in¬ 
vested in the saloon because of the partnership 
“you and he have together." This question and 
answer were objected to, allowed to go in in a pre¬ 
liminary way, but ultimately stricken out in spite 
of the fact that there had been testimony by the 
witness of a settlement between his brother and 
himself, and of his brother sending him to Mr. 
Toomey who paid him $500 in checks, all of which 
not being objected to was allowed in evidence. The 
exclusion of the further evidence of this transac¬ 
tion is assigned as Error No. 3. 

Counsel for the plaintiff offered to prove by 
plaintiff's testimony (R. p. 27), that in a conver¬ 
sation with plaintiff, John had agreed with his 
brother to form an equal copartnership in the 
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business at Ninth and E Streets, that such copart¬ 
nership was then formed; that it was agreed the 
place in question should be conducted as a copart¬ 
nership between the plaintiff and John, and that 
the place was so conducted until the death of John 
Janes, which offer of proof was on objection of 
counsel for defendant rejected and an exception 
allowed (R. p. 28). 

Thereafter, Peter Sackos, called as a witness for 
the defendant, testified that during the month of 
May, 1918, he heard a conversation or argument be¬ 
tween Frank Janes and John Janes in the kitchen 
of No. 514 Ninth Street N. W., in which he heard 
John Janes ask plaintiff what he wanted him to do, 
whether he wanted him to put plaintiff in as a 
partner in his place of business, and that John 
Janes said “No, I will never do it.” (R. p. 31.) 

Popy Sackos, another witness for defendant, 
testified substantially to the same effect (R. p. 32). 

The plaintiff being called in rebuttal, was asked 
by his counsel to tell all that was said in the con¬ 
versation had between him and John in the kitchen 
of 514 Ninth Street, to which reference had been 
made by Peter and Popy Sackos. This was ob¬ 
jected to by the defendant on the ground that plain¬ 
tiff was limited in rebuttal to a denial of the con¬ 
versation, which objection was sustained by the 
court (R. p. 40). This ruling is assigned as Er¬ 
ror No. 4. 

The action of the trial court in dismissing the 
bill is assigned as Error No. 5. 
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ARGUMENT 

I. 

The court erred in not calling the plaintiff to 

testify. 

The general rule is to call the party when with¬ 
out his testimony injustice may be done. 

Parsons vs. Wentworth , 73 N. H. 122, 59 Atl. 
623. 

Sec. 1064 of the Code of Laws of the District 
of Columbia provides: 

TESTIMONY OF SURVIVING 
PARTY.—If one of the original parties to 
a transaction or contract has, since the date 
thereof, died or become insane, or otherwise 
incapable of testifying in relation thereto, 
the other party thereto shall not be allowed 
to testify as to any transaction with or 
declaration or admission of the said 
deceased or otherwise incapable party in 
any action between said party or any per¬ 
son claiming under him and the executors, 
administrators, trustees, heirs, devisees, 
assignees, committee, or other person legal¬ 
ly representing the deceased or otherwise 
incapable party, unless he be first called 
upon to testify in relation to said trans¬ 
action or declaration or admission by the 
other party, or the opposing party first 
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testify in relation to the same, or unless the 
transaction or contract was made or had 
with an agent of the said deceased or other¬ 
wise incapable party, and said agent testi¬ 
fies in relation thereto, or unless called to 
testify thereto by the court . (Italics ours) 

In Ochstadt vs. Bowles , 34 App. D. C., 58, 37 
W. L. R. 797, a suit by surviving husband against 
the heir at law of his wife to compel the execution 
by the defendant of title to certain lands or to 
establish a lien thereon, the court, referring to the 
provision for the calling of a party to testify by the 
court, said: 

“The statute is a salutary one to prevent 
the great injustice that would so often re¬ 
sult from permitting one party to testify as 
a witness in his own behalf as to trans¬ 
actions between him and a deceased per¬ 
son, whose version of the same could not be 
given. The reservation of the power in the 
court to call the party to testify was made 
in order to provide for such extreme and 
special cases as might arise, in which it 
would be a great hardship not to do so. The 
power is not to be exercised as a matter of 
grace but with great care and caution.” 
Citing Enslava vs. Mazange , 1 Woods, 623- 
626. 


i 
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In Myers vs. Manlove , 53 Ind. App. 327, it was 
held that a statute with a similar provision should 
be reasonably construed and applied to meet the 
particular ends of justice it was enacted to sub¬ 
serve. 

In this case plaintiff in addition to the burden of 
proving the partnership between his brother and 
himself, was the principal witness to establish it. 
The defendant not content with the shield of the 
statute to prevent inequality from the testimony 
of transactions with a deceased, initiated the in¬ 
quiry into such transactions by the allegation con¬ 
tained in her answer as to what she had heard her 
husband say with respect to the value of plaintiff's 
services. In the circumstances we submit that the 
court was justified in calling the plaintiff to testify 
in his own behalf. 

This rule of exclusion has been further modified 
in some jurisdictions so as to permit the calling of 
a surviving party upon his making out a prima 
facie case. Thus in Talbott vs. Barber , 11 Ind. App. 
1, 38 N. E. 487, 54 ASR 491, the plaintiff's two 
daughters had been called as witnesses and had, as 
the court determined, made out a prima facie case. 
It was thereupon held that it was not error under 
the circumstances for the court of its own motion 
to call the plaintiff to the witness stand and permit 
her to give her version of the transaction, the suit 
being one against the decedent's estate. 

We therefore submit that while there is no rea¬ 
son to suppose it was the intention of the statute to 
give the court a general discretion to overrule and 



abolish the limitation on such testimony, it was 
intended that the court in extraordinary cases 
where injustice would otherwise be done should 
have a discretion to admit and should admit in 
proper cases a party to testify against the repre¬ 
sentative of a decedent. We further submit that 
the court below committed error in not calling the 
plaintiff in this case. 



The court erred in refusing to receive in evi¬ 
dence when tendered by the plaintiff the defend¬ 
ant’s answer to the bill of complaint. 

In the absence of statute or rule of court, the 
answer of the defendant so far as responsive to the 
bill must be taken as true unless it be overcome by 
two witnesses or one with strong corroborating cir¬ 
cumstances. 

Story Eq. PI. Sec. 849. 

It is conclusive as to facts directly and particu¬ 
larly averred. 

We contend that that part of the answer in 
which defendant says that she had frequently 
heard her husband state to the plaintiff that he was 
paying him (meaning the plaintiff) more than he 
earned, had the effect of testimony given by the 
defendant as to a transaction with decedent, and 
opened the door to testimony by the plaintiff as to 
the entire transaction. This will be further ad- 
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verted to in our discussion of the fourth assign¬ 
ment of error. 

III. 

The court erred in refusing to permit plaintiff 
to testify to conversation had with Vincent 
Toomey, agent of deceased. 

The plaintiff was allowed to testify to the fact 
that he had been sent by his brother, John Janes, 
to Mr. Toomey, to receive certain money which 
represented savings from the plaintiff’s wages, 
which had been invested in his brother’s business. 
The witness testified without objection that he 
went to Mr. Toomey, that Mr. Toomey gave him 
checks aggregating $500, but he was not permitted 
to give the further conversation as to the disposi¬ 
tion of the remaining moneys held by Mr. Toomey 
for him. (R. pp. 22, 23.) A witness for the de¬ 
fendant (John W. Staggers), also testified as to 
this transaction (R. p. 35). 

“Where an administratrix and her coun¬ 
sel sit by without making proper objection 
or any objection to the admission of incom¬ 
petent evidence, they should not be permit¬ 
ted afterwards to successfully urge the in¬ 
hibition of the statute.” 

Barbier v. Fox, 115 Mich., 100, 72 N. W., 1096. 
Fox v. Barrett's Est., 117 Mich., 162, 75 N. W. 
440. 
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In Bigelow v. Ames , 18 Minn., 527, it was held 
that if the transaction was had on behalf of de¬ 
cedent by an agent whose testimony is receivable, 
although he was not in fact sworn, the other party 
is competent as a witness in his own behalf. 

The object and spirit of the statute,” says the 
Supreme Court of Missouri, in Coughlan vs. 
Haeussler, 50 Mo. 126, “is to place the parties upon 
an equality so that one shall not be permitted to 
testify to any transaction cognizant to both when 
the other can no longer be heard.” 

IV. 

The court erred in refusing to permit plaintiff 
to testify as to the conversation between deced¬ 
ent and himself in the kitchen of 514 Ninth Street 

The plaintiff was not allowed to testify as to con¬ 
versations with his brother in the examination in 
chief. (R. p. 27.) Later on in the trial, Peter 
Sackos and Popy Sackos, witnesses called by de¬ 
fendant, testified as to what John said and what 
Frank said in the conversation or argument be¬ 
tween them in the kitchen of 514 Ninth Street, on 
or about May 18,1918. (R. p. 31, 32.) The plain¬ 
tiff being called in rebuttal was not allowed to go 
into the entire transaction and tell all that was 
said. (R. p. 40.) 

The disqualification of a party to testify as to 
transactions with a decedent is as a general rule 
removed when the adverse party introduces evi- 
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dence as to such matters, and in such cases the wit¬ 
ness may testify as to matters concerning which 
evidence has been so introduced. 

Trimmier vs. Thompson y 41 S. C., 125, 19 S. E., 
291. 

Hurley vs. Lockett , 72 Texas 262,12 S. W., 212. 

Hard vs. Ashley , 63 Hun. 634, 18 N. Y. S., 413. 

Calkins vs. Calkins , 220 Ill., Ill, 77 N. E., 102. 

Dickenson vs. Columbus St. Bank , 98 N. W., 813, 
71 Nebr., 260. 

Rudy vs. Myton , 19 Pa. Super. Ct., 312. 

In Trimmier vs. Thompson , 41 S. C., 125,19 S. E., 
291, where defendant's witness had testified that 
he gave plaintiff a certain note, plaintiff was al¬ 
lowed to testify that such witness gave the note 
to defendant's intestate, who endorsed it to plain¬ 
tiff. 

In Hurley vs. Lockett , 72 Tex., 262, 12 S. W., 
212 where plaintiffs relied upon the possession of a 
deceased person to complete their title and intro¬ 
duced the testimony of his administrator as to such 
possession, it was held error to exclude evidence 
of defendant as to such deceased person's acts in 
relation to the land on the ground that he was dead 
and that the plaintiffs claimed by purchase from 
his administrator; the court holding that such ex¬ 
clusion would defeat the purpose of the law, which 
is to place the parties on an equal footing. 

Hawkins vs. Carpenter , 85 N. C., 482, was an 
action against the sureties of a deceased adminis- 
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trator's bond to recover balance due the estate. De¬ 
fendants offered plaintiff's admission to show that 
the indebtedness had been discharged by his ac¬ 
ceptance of the personal obligation of one of the 
administrator's heirs, who had also since died. 
The court held that it was competent for the plain¬ 
tiff to testify as to all parts of the transaction with 
said deceased heir. 

In In re Peterson’s Estate , 178 N. W., 187 
(Nebr.) an administrator in making the defense 
that decedent had paid a claim introduced in evi¬ 
dence a receipt and adduced proof of the circum¬ 
stances under which the receipt was given and of 
the decedent's oral statement that the claim had 
been paid in full. It was held that this permitted 
claimant to testify to the real nature of the receipt 
and to the circumstances under which it was given 
without violating the statute. 

To the same effect are: 

Cline vs. Dexter , 72 Nebr., 619, 101 N. W., 246, 

Russell vs. Estate of Close f 83 Nebr., 232, 119 
N. W., 515. 

In re Estate of Enyart , 100 Nebr., 337, 160 N. 
W., 120. 

In Pope vs. Hogan, 102 Atl., 937 (Vt.), witness 
was party to a claimed contract and the other party 
was dead. She was therefore incompetent to 
testify on the subject, except to deny or explain 
the testimony of living witnesses produced against 
the plaintiff who was invoking the contract. It 
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was held that under the circumstances she was a 
competent witnes to give evidence that would ex¬ 
plain facts testified to by such witnesses and 
legitimate inferences to be drawn from them, the 
court saying, “It is unprofitable to consider how 
it could be otherwise.” 

To conclude, we may use the words of the Illinois 
court in Blanchard vs. Blanchard, 191 Ill., 450, 61 
N. E., 481, in connection with this situation: 

“To construe the statute so as to allow 
the heirs to give their own version of what 
appellant had said without allowing appel¬ 
lant to give hers, either to deny or explain, 
would lead to gross injustice and render 
the statute partial and unequal in its opera¬ 
tion on the rights of the parties when it was 
intended to operate equally and impartial¬ 
ly.” (Italics ours.) 

Defendant’s brother and sister (interested wit¬ 
nesses) were permitted to quote portions of a con¬ 
versation between plaintiff and his deceased 
brother, and defendant herself quoted an alleged 
statement of deceased in her sworn answer, but 
plaintiff was not permitted to go into the whole of 
these transactions to give his version of them. We 
contend that the statute was enacted to prevent, 
not to bring about, such inequality. 
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V. 

The court erred in dismissing the bill of complaint. 

We respectfully submit that upon the whole 
case the court below erred in dismissing plaintiff's 
bill of complaint. For the reasons set forth above, 
which operated in no small measure to disadvant¬ 
age the plaintiff in proving his case, we ask that 
the decree be reversed and the case remanded for 
further proceedings appropriate in the premises. 

Respectfully submitted, 

E. F. COLLADAY, 

P. H. Marshall, 

B. B. Pettus, 

Attorneys for Appellant. 

WASHINGTON, D. C. 

April 12,1921 
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In Ujr fflnurt of Appeals 

OF THE DISTRICT OF COLUMBIA. 

January Term, 1921. 


No. 3508. 


FRANK JANES, APPELLANT, 

vs. 

ANDRONEKE JANES, ADMINISTRATRIX OF 
THE ESTATE OF JOHN JANES, DECEASED, 
APPELLEE. 


BRIEF ON BEHALF OF APPELLEE, 


For convenience the appellant will be designated as 
plaintiff, and the appellee as defendant, this being in 
accordance with the alignment of the parties below. 

Statement of the Case. 

This is an appeal by the plaintiff from a decree of 
the court below in favor of defendant, dismissing the 
plaintiff’s bill of complaint against defendant, Androneke 
Janes, administratrix of the estate of John Janes. 

The plaintiff charges in his bill of complaint, that 
plaintiff and his brother John Janes, deceased at the 
time of the lafcters death, September 18, 1918, were 
owners and equal partners of a near-beer establishment 
at 444 9th Street N. W., and of a lease of said premises; 
that defendant as administratrix of the said John 
Janes estate sold the said lease for the sum of $10,500, 
and also sold the assets of said business, and prays that 
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defendant be permanently enjoined from disposing of 
any and all moneys received by her in this behalf, and 
that she be required to account to plaintiff for all 
moneys and assets coming into her hands from the 
sale of said business and lease, and that the partnership 
be wound up. That the consideration for the partner¬ 
ship was that plaintiff had been employed by John 
Janes, decedent , for a number of years for an inadequate 
wage of $10.00 per week, and that he. John, promised 
him a partnership in the next place of business he ac¬ 
quired because of this. 

The defendant’s answer under oath denies the material 
allegations of plaintiff’s bill of complaint. 


ARGUMENT, 

Plaintiff assigns the following five specific errors of 
the court below: 

1. Concerning the alleged error of the court in over¬ 
ruling plaintiff’s motion to call the plaintiff to testify 
in his own behalf as to transactions with defendants 
intestate it is sufficient to say, that the action of the 
court was warranted by Section 10(34 of the Code of 
Laws of the District of Columbia. The case of Ockstadt 
vs. Bowles, 34 App. D. C., 58, cited by appellant, has 
no bearing on the matter. 

2. To have permitted the plaintiff to offer defendant’s 
answer in evidence for the purpose of enabling plaintiff 
to testify, would have been an evasion of Section 1064 
of the Code, and rendered that section of the Code 
nugatory. r l he fact that defendant in her answer 
alleged that she had “ frequently heard her husband 
state to the plaintiff, that he was paying him more than 
he earned,” could, by no possibility, have made the 
answer admissible in evidence as to any material facts 
in the case. This statement is not germane. It should 
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be borne in mind that the defendant is not sued in her 
own right, or individually but in her representative 
capacity as administratrix; that in testifying she testi¬ 
fied as an individual the same as any other witness, 
even though her statement referred to by the plaintiff 
in his brief had been germane; it could no more have 
opened the door for the testimony of plaintiff as to 
transactions and conversations of the plaintiff with 
John Janes, deceased, than could the testimony of any 
other witness in the case to the same facts have done. 

3. (The plaintiff was testifying through an interpreter, 
and there was great difficulty in understanding the 
testimony.) He was permitted to testify to the point 
where he stated that Mr. Toomey, the attorney for 
John Janes, paid him the two checks, and that he gave 
a receipt to Mr. Toomey for $1,250 in full of all John 
owed him. (Said receipt is in words and figures as 
follows (Rec., p. 35): 

“Washington, D. C., 

“June 4, 1918. 

“Received of John Janes the sum of Twelve 
Hundred and Eighty-Two Dollars ($1,282.00) 
in full and complete settlement, discharge, re¬ 
lease and acquittance, of all and any money due 
me for personal services rendered as clerk at 
514 Ninth Street Northwest, commencing on or 
about January 1 1912, and ending on or about 
April 1, 1917. 

“Witness My Hand and Seal this fourth day 
of June, A. D. 1918. 

(Signed) Frank Janfs. (Seal.) 

Witness attempted to testify then (Rec., p. 23) as 
to a certain statement made to him by Mr. Toomey 
at the time when he claimed these checks were given 
him, but the court of its own volition interposed; later, 
counsel for defendant requested the court to reserve 
defendant the right to move to strike out the alleged 
conversation to which the defendant had attempted to 


testify, and the court (Rec., p. 23) announced that it 
would have to wait until the testimony was written 
up to pass on that question. In attempting to testify 
to what happened at Mr. Toomey’s office, witness said 
“I went to Mr. Toomey’s office and he gave me two 
checks and he told me to sign for them and I did and 
I said, Mr. Toomey, John owes me some more money 
and Mr. Toomey said to me the rest of the money 
John will need in the restaurant or saloon, because of 
the partnership, and that the first thing at the stopping 
of the war you will start a place, a partnership you and 
he together, and I said, Mr. Toomey,why is John going 
to take me in business , and he said you are his brother, 
and you have the preference of it, and the first thing 
at the stopping of the war you will start a candy store” 
(Rec., p. 25). If this testimony is in the record at all, 
it disposes of the question of partnership; it shows that 
Frank did not have the slightest idea that John intended 
at that time, or at any other time to make him a partner 
in the business; he was taken completely by surprise; 
It also shows that even had John Janes entertained 
any such intention respecting a future partnership, such 
partnership was to commence at the conclusion of the 
war, and John Janes died in September, 11)18, more than 
two years before the war ended. 

4. Concerning the fourth assignment of error, plain¬ 
tiff complains that he should have been permitted to 
testify more fully than he did, respecting the conversa¬ 
tion between himself and John Janes, deceased, which 
occurred in the kitchen of premises 514 9th Street 
Northwest, in the hearing of defendant’s witnesses, 
Peter and Poppy Sackos (Rec., pp. 31, 32, 34, 40, 41). 
Defendant had proved this conversation, and plaintiff 
w r as permitted to rebutt the same, by his own testimony 
in denial of the facts to which defendant’s witnesses had 
testified, and he was allowed to elaborate, somewhat, 
in the course of his denial, in explanation of this con- 








versation. An attempt was then made by the plaintiff 
to offer testimony relative to this conversation, which 
in no sense was matter of rebuttal, and which, if ever 
pertinent testimony, should have been offered in plain¬ 
tiff’s case in chief; furthermore the proffered testimony, 
the rejection of which is the basis of the fourth assign¬ 
ment of error, also, was contrary to section 1064 of the 
(’ode, in that it related to conversations and transac¬ 
tions between the plaintiff and John Janes, deceased, 
to which conversations and transactions no agent, 
attorney or other representative of John Janes had 
testified, or to which any such agent, attorney or rep¬ 
resentative was a witness. This conversation and these 
transactions were only heard and observed by Peter 
and Poppy Sackos, neither of whom occupied any 
fiduciary relation toward John Janes, deceased. 

5. T he fifth assignment of error relates to the action 
of the court in dismissing plaintiffs bill of complaint. 
This, after all, includes the other assignments of error, 
as it bears on the point of whether the court erred in 
matters of law or questions of fact. Whether the plain¬ 
tiff’s bill should have been dismissed, or he should have 
been granted the relief prayed, depends upon whether 
he proved the existence of a partnership with his brother, 
John Janes, at the time of the latter’s death; to prove 
this partnership there must have been an agreement 
supported by a valuable consideration, and the partner¬ 
ship must have become effective in the life of John 
Janes, a partnership agreement being such a character 
of contract as is terminated by operation of law r on the 
death of any party to it. 

An examination of all the testimony in the case 
clearly shows, that the court below, in its opinion filed 
(Rec., p. 10), was correct in holding, that any promise 
which John Janes might have made to the plaintiff 
was in recognition of past services performed by the 
latter; that is to say, for a past consideration. On this 
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point see the testimony of Daisy Sullivan (Rec., p. 15), 
Mike Janes (Rec., pp. 17-18); “To show his apprecia¬ 
tion, to give him a half interest in the business”; that 
John told witness when he worked there about three or 
four years ago, that John was going to help Frank and 
take him in as a partner some time. Several other 
witnesses testified of the long hours which the plaintiff 

worked in John Janes store at 514 9th Street Northwest 

» • 

for the purpose of attempting to show a consideration 
for John Janes giving plaintiff a half interest in the 
subsequently acquired business which is the subject 
matter of this suit. 

In determining whether plaintiff proved a considera¬ 
tion for the alleged partnership, defendant respectfully 
suggests to the court: 

(a) . There is no evidence that the plaintiff was 
underpaid. Plaintiff did not even attempt to prove 
such a thing. The record does disclose however, that 
his wages were equal to, or greater than the wages paid 
other employes doing the same kind of work. If the 
fairness of his wages is to be determined by the wages 
of the other employes of the same class, the plaintiff’s 
contention fails by this comparison. It is a matter of 
common knowledge, that clerks of the kind which the 
plaintiff was, could be had for less than he was paid, 
wages during that period being less than half the wages 
at the present time. 

(b) . Assuming that plaintiff did work for several 
years for a lower wage than his services were worth, 
if he were actually paid all he was promised, an agree¬ 
ment, thereafter, to make him a partner, based on 
former service at an insufficient wage, would have been 
a promise based on a past consideration, and nugatory. 

A past consideration will not support a promise, for 
it confers no benefit on the promisor, and involves no 
detriment to the promisee in respect of his promise; 
a past consideration is some act or forbearance in time 
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past by which a man has benefited without thereby 
incurring any legal liability. If afterwards, whether 
through good feeling or interested motives, he make a 
promise to the person by whose act or forebearance he 
has benefited, and that promise is made upon no other 
consideration than the past benefit, it is gratuitous, 
and can not be enforced; it is based upon motive and not 
upon consideration. 

Lawson on Contracts, Sec. 108. 

Moore vs.‘Elmer, 180 Mass., 15. 

Holland vs. Barnes, 53 Ala., 83. 

While some of the modern cases seems to hold that 
where past services have been performed at the request 
of the promissor, a subsequent promise to pay for such 
services will be based on a sufficient consideration, it 
will be found, on examination, that the true reason 
for allowing a recovery in such cases is that the circum¬ 
stances surrounding the giving of the services imply a 
promise to pay for them. As was said by Mr. Justice 
Holmes, in the opinion of the court in Moore vs. Elmer, 
supra: 

“The modern authorities which speak of serv¬ 
ices rendered upon request as supporting a 
promise must be confined to cases where the 
request implies an undertaking to pay.” 

There certainly can be no implication in the case at 
bar, that John Janes intended to give the plaintiff 
a half interest in the business later acquired at 444 9th 
Street Northwest, from the circumstance that the 
plaintiff worked for the said John Janes for wages. 
In fact, a contract can not be implied, where there is an 
agreement between the parties covering the same subject 
matter. Here, there was an express agreement between 
the plaintiff and John and Constantine Janes, and later 
between the plaintiff and John Janes (Rec., pp. 21-22) 
for the payment to the plaintiff of an agreed weekly 
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wage. The additional compensation claimed, of a 
partnership in the business, can not be implied. 

(c). Assuming that plaintiff was underpaid, for a 
long time, and that he allowed John and Constantine 
Janes as partners to have the use of his undrawn, 
accumulated wages during the time he was employed 
at 514 9th Street Northwest, upon their agreement to 
pay him interest, as testified to by plaintiff’s witness, 
Constantine Janes, nevertheless, on June 4, 1918, by 
a sealed instrument of writing plaintiff released John 
Janes from “all and any money due me for personal 
services rendered as clerk at 514 9th Street Northwest, 
commencing on or about January 1, 1912, and ending 
on or about April 1, 1917“ (Rec., p. 35). 

The record of testimony (Rec., p. 34) shows that 
approximately $1,200X0, was the amount agreed on 
by Constantine and John and Frank Janes, as the 
amount due by Constantine and John to Frank, at 
that time. The record further shows (Rec., p. 35) that 
Frank was paid by John at that time five or six hundred 
dollars, by way of an original subscription to oil stock, 
which stock was delivered to Frank, and the subscrip¬ 
tion check for the same given by John Janes to John W. 
Staggers. It will be observed (Rec., p. 22) that at the 
time this settlement was made through Attorney 
Toomey plaintiff personally received from Mr. Toomey 
two checks amounting to $500.00, and some money; 
plaintiff omitted to testify, as to the amount of money, 
though he knew, and also failed to testify as to the 
amount of the payment for the oil stock, which sub¬ 
scription he had personally made (Rec., p. 35) and 
john had paid for (Rec., p. 35). 

Counsel do not deem it necessary to cite authorities 
in support of defendant’s contention, that plaintiff 
can not go behind his own release under seal and assert 
that, notwithstanding the same, John Janes did not 
settle with him up to the time recited in the release 








9 


as the date to which such settlement was made. Since 
a full settlement w r as proved not only by the release 
(Rec., p. 35), but by the testimony of witness, John W. 
Staggers (Rec., pp. 34-35) up to either April 1, 1917 
or June 4, 1918, it only remains to see whether there 
was any consideration for the alleged partnership, 
growing out of Frank’s services between either of those 
dates and the date of John Janes death, September, 
1918. It will be observed that plaintiff’s own testimony 
shows that his wages had been materially increased, 
from time to time, and that, at the time of John Janes 
death, he was being paid $18.00 a week by check (Rec., 
p. 22), in addition to his board. Surely, plaintiff can 
not contend, that although he was paid a higher salary 
than any other person employed in the same capacity, 
at the same time, he earned, through an inadequacy 
of wage, a partnership in the business claimed, in the 
short space of time alluded to; that is to say, between 
April 1, 1917 and March, 1918. 

(d). Assuming that the alleged agreement to make 
Frank Janes a partner, had for its consideration plain¬ 
tiff’s services for a number of years at a low wage, and 
his permitting his employers to have the use of his 
undrawn wages at interest, during several years, then 
this consideration moved to the partnership firm of 
Constantine and John Janes (Rec., p. 21, testimony of 
Constantine Janes). 

It is rather significant that the plaintiff did not sue 
Constantine Janes, also, upon the alleged partnership 
agreement when we consider the fact that this witness 
(Constantine) testified (Rec., p. 21), “He (Frank) was 
working so hard because he was working for myself 
and John. He had a right to work there, but we had 
promised to pay him so much interest on his money, 
and as soon as we got the first place he was to have an 
interest in the place” . . . “John promised Frank 

and I promised him; both promised him.” Also, when 
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we consider that after the dissolution of the partner¬ 
ship between Constantine and John, Constantine ac¬ 
quired and still conducts another business, the Presto 
Lunch, 517 9th Street Northwest (Rec., p. 22), while 
John acquired 444 9th Street Northwest; and not¬ 
withstanding his professed knowledge of the alleged 
agreement with Frank, Constantine attempted to pur¬ 
chase from John, alone, without consulting Frank, 
or informing him of his purpose, according to his own 
testimony. This was the only witness who testified 
to any promise made by John Janes to plaintiff, which 
promise was made before the dissolution of the partner¬ 
ship between John and Constantine Janes. 

Even if we assume that there was an agreement to 
make the plaintiff a partner, the partnership was to 
begin after the premises, 444 9th Street Northwest, 
had been remodeled and converted into a first-class 
candy store, after the war, and after the business was 
placed on a good paying basis. Testimony of witnesses, 
Earl P. Warfield (Rec., p. 20); Daisy Sullivan (Rec., 
p. 15), Benjamin Crifasi (Rec., p. 10), John W. Stag¬ 
gers (Rec., p. 34). 

Since in no case had the time for the consummation 
of the alleged agreement arrived, through either the 
ending of the war, the remodelling of the building or 
the establishment of a candy business on a paying 
basis, or any other basis, the death of John Janes 
discharged any such agreement on his part. 

“Executory agreements, ordinarily, are made 
on the implied condition that the performance of 
the agreement shall not be rendered impossible 
by the introduction of some accidental or un¬ 
controllable superior agency.The inter¬ 

vention of such an agency may excuse perform¬ 
ance. This is illustrated in the case of contracts 
calling for the performance of some act which 
only the promisor could satisfactorily do, where 
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the promisor is physically disabled or dies before 
the day set for performance.”—A. & E. Ency. 
Law, Vol. 7, p. 147. 

“If the contract is for the performance of 
personal services requiring particular ability and 
skill there is a condition implied that the con¬ 
tractor shall be alive and physically able to 
perform.”—Mervel vs. Phillips, 162 Mass., 399 

“Where a contract creates between the parties 
merely a personal relation, the death of either 
party dissolves the relation.”—Howe Sewing 
Machine Co. vs. Rosentell, 24 Fed. Rep., 583. 

“The death of either party to an executory 
agreement for partnership prevents the formation 
of a firm, as such agreement is based upon the 
continuance of the life of each.” 30 Cyc., 359. 


The alleged agreement having been discharged by 
the death of John Janes, the administratrix is not in 
any wise answerable. 

It is submitted, however, that the weight of the 
evidence shows that John Janes acquired the said 
business at 444 9th Street Northwest for himself (Rec., 
pp. 29-30-34), and any intention in respect of giving 
Frank and interest therein, if ever, was afterward formed 
and was to be consummated, only in the event of, and 
after the remodelling of the place and the conversion 
of the business into a paying candy store. 

Witness Staggers testified (Rec., p. 34), that John 
said “he intended to open it for himself, and after he 
got a good paying business established, one that he 
could afford, if he could afford to do it, that he wanted 
to work Frank in some time—give him a working 
interest in it.” This was in Frank’s presence not more 
than ten days before John passed away. It is submitted 
that this would be the natural thing for him to do, 
assuming that he intended to take Frank in partnership 
in appreciation of his long past services, as testified to 
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by the witness, Mike Janes; otherwise, it would have 
been a poor recompense. 

From a review of the entire testimony in this case, 
we find that early in 1917, the business at 514 9th Street 
Northwest, was not paying, and that Constantine 
Janes sold his one-half interest out to John for $1,000.00. 
John assumed the debts of the business amongst which 
was one of approximately $1,200.00, to Frank Janes, 
the plaintiff, which he was unable to pay until the 4th 
of June, 1918 (Rec., p. 35), more than a year thereafter. 
It will, therefore, be seen that Frank Janes without any 
risk, and having no responsibility in the premises had, 
probably, made more profit from the business than 
any one else; Frank Janes had not left his money in the 
firm as a favor, but was receiving interest for it (Rec., 
p. 21), which according to the results of the business 
was the best thing that he could have done; far better 
than a partnership in that business. 

Attention is respectfully called to the fact that the 
record fails to show that plaintiff ever took any interest 
in the business of which he now claims to have been a 
half owner. That he assumed none of the responsibilities 
or liabilities of the said business. That he never took 
part in any of the discussions relating to the conduct of 
the business, though present when several such dis¬ 
cussions took place. Indeed, his entire conduct, up to 
the time of the filing of this suit, was wholly inconsistent 
with the holding of any interest in the said business. 

For the reasons urged, it is respectfully submitted 
that there is no error in the record, and the decree 
appealed from should be affirmed. 

Respectfully submitted, 

S. V. HAYDEN, 

THOS. H. PATTERSON, 

Attorneys for Defendant. 
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